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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1477 
R. A. JAIVIES, JR., 
vs. 
C. H. IfAY1'IES. 
PETITION FOR \VRrr 0~, ERROR FROM THE CIRCUIT 
COURT OF PITTSYLVANIA COUNTY, ;viRGINIA. 
To the Ho1wra,ble Chief ,J,nstice and Justices of the Supre·m.e 
Co·l~rt of Appeals of Virginia: 
Your petitioner, R .. A .. James, .Jr., respectfully shows that 
he is aggrieved by the final judg·n1cnt of the Circuit Court 
of Pittsylvania County, for $5,000.00 datnages, entered on the 
3rd da.y of .June~ 19:33, in an action at law against hin1, al-
leging Ji.bel, in which C. li. Haymes \Vas plaintiff, and your 
petitioner was defendant. 
From a transcript o.f the record, hereto attached, the fol-
lowing- will appear as 
TlfE FACTS. 
R. A. ,James, Jr., the owner of the ;Danville Register, .a 
newspaper published in the City of Danville, is sued by C. 
H. Haymes, a resident of Chathan1, \vhich is the county seat 
of Pittsylvania County. 
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Haymes had o~btained a contract from the State of Vir-
ginia for the construction of a part of the main highway 
between Danville and Chatham. 
The cost of this construction was, of course, to be paid by 
the State of Virginia from the money contributed by its tax-
payers. 
In its opinion by Justice Hudgins, March 16, 1933, in the 
former decision of this case, it was said "there is no question 
of the fact that plaintiff was paid with public funds for the 
construction of a pulblic highway which is a matter of public 
concern, and hence, the work on which he was engaged was a 
subject of fair and honest comment or criticism by news-
-papers as well as any other citizen". 
Contractor Haymes had obtained a contract to construct a 
section of this road which required that he should complete 
his work by November 1, 1929. He began work early in 1929 
but by reason of inexperience, lack of equipment, bad weather 
or otherwise, instead of completing his work by the date 
specified by the contract, N ovemher 1, 1929, he did not com-
plete the work until April 24, 1930. (Haymes, page 59.) 
During this period of delay Haymes readily admits that the 
public and the business interests of Danville and Pittsylvania 
County were greatly discommoded, in fact, this court said 
in its opinion, ''it is a matter of common knowledge that Dan-
ville is the largest tobacco market in Virginia, that tobacco is 
the principal money crop of a great majority of the farmers 
in Pittsylvania County, and that the market usually opens 
about the first of October, and remains open for about five 
months. If, within that period, the farmers are unable to use, 
or are seriously impeded in the use of the highway, there is 
great danger of financial loss to the business interests of 
Danville, as well as to the farmers themselves. The editorial, 
therefore, was discussing a matter of vital interest to that 
section of the State''. 
Haymes' con tract agreed that he would complete his work 
by November 1, 1929. He was slow, so slow that it was. not 
co~pleted until April 24, 1930, nearly five months after the· 
date upon 'vhich he had agreed in the 'interests of the public 
to complete his work upon this important highway. (Haymes, 
page 59.) 
Haymes' contract provided that if he was slo'v he should 
pay to the State of Virginia $10.00 per day for his inexcus-
able delay in carrying out his contract. In April, 1930,. 
nearly six months after the time that he was due to have fin-
ished this public work, the State Highway Commission 
charg·ed him up with 81 days of culpable delay. There were, 
of course, as there always are, protests and arguments, but the 
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:final result was that the Commission, after prolonged hear-
ings, and after giving Haymes every opportunity to defend 
himself, charged to and collected from him, $410.00 by reason 
of his improper delay in his work. (Haymes, page 59.) 
This was the situation in 1930 when Haymes obtained a new 
contract for a new section of the road. He had, as he admits, 
as he must do, delayed and impeded the public for many 
months. The Hig-hway Commission had charged him with 
81 days .of inexcusalble delay. (Subsequently 1931 reduced to 
41 days.) . 
After that date, in 1930, he obtained a newt contract to relo-
cate and build a second section of this important highway. But 
the Commission having in mind his previous failure on his first 
contract, added to his new or second contract an express pro-
vision that, if he failed as he had done before, to properly 
prosecute the work that it would take over the work from 
him after ten days notice, and take the contract away. 
(Haymes, page 58.) 
Under date of" July 2nd, Resident Engineer, DeHuff, wrote 
Haymes as follows : 
"I am hereby giving you notice that unless you have addi-
tional equipment on job and are actually starting to lay base 
between above stations mentioned by the 14th day of July 
further action will be taken in this matter. I would appreciate 
your co-operation with t~e department in your progress by 
start laying .base course between stations mentioned above, 
as I see no possi,ble chance for this project to be completed 
anywhere near on time unless this is done.'' 
Strange as it n1ay see1n, though now the plaintiff is contend-
ing that he was entirely free from any fault, and though his 
contract required completion of his second stretch of this im-
portant state- highway by Sept. 1, 1930, and although Holland 
and the public in general were complaining and protests and 
complaints were pouring into the newspaper office, Haymes 
himself wrote to the engineer over his -own signature a state-
ment that he did not expect to complete his job until thirty 
da.ys after the time specified in his contract. 
· He wt·ote a letter (page 56) in which he stated, 
''the question of when the road will be :finished has to be 
answered by us a number of times daily, and we invariably 
answer it by saying that we hope to complete the road by 
October 1. ' ' 
-----.... 
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In other words, the plaintiff admits in writing that he tells 
people in the neig·hborhood several times daily that he will 
be, he hopes, not less than one month behind in this contract 
(lie had already missed his first one by five months), and, yet 
. he-eomplains of this editorial writer for charging him in the 
editorial with being slow. 
Along about tlune 15, 1930, it became apparent that Haymes 
was not going to complete his contract, but that he "ras go-
ing to repeat the course of action of his former engagement. 
The United States Government, which was contributing to 
the cost of this public highway, had as· its representative, Col. 
Fauntleroy, who had general charge of the Federal Highway . 
projects in the State of Virginia. IHs duties were to inspect 
the work and to report fron1 time to tim·e the progress of this 
work on the State ·Highway projects. 
He reported, and he was entirely disinterested, on June 26, 
the work on the project was slow. (Record, 93.) 
On August 18th the work 'vas slow. On July 22nd the work 
was slow. On June 26th the work was slow. On June 26th 
work completed 37%, ibut time consumed 62%. On May 29, 
1930, that the work was completed 30%, but the time lapsed 
45%. In other words, that all during this period Contractor 
Haymes was pursuing his fonner cours·e for which the Com-
mission had charged him $10.00 a day for 41 days for unnec-
essary delay. 
Chief Engineer ~Iullen of the State Highway Commission 
was examined and stated (page 75) that the first contract 
was made on the 20th of June, 1929, called for completion No-
vember 1, 1929, but was not completed until Nlay 10, 1930. 
He further testified that the editorial in the Danville Regis-
ter was called to his attention that the contract required com-
pletion by September 1st, that letters were written referring 
to this editorial calling upon the contractor to complete his 
j.o b by the time specified in the contract. 
Bearing in mind that 1\:fr. Hayn1es had be·en late on his first 
contract and that now it appeared that he would be late on 
the second contract, the Danville R.egister, without any malice 
whatsoever against Haymes, through its editorial writer, 
Meacham, enquired of lVIr. Dehuff, the Resident State Engi-
neer, at Danville, as to the progress of Contractor Haymes 
on his second contract on this in1portant hig·hway. 
Based upon the report fron1 Dehuff, the Resident Engi-
neer, and upon the gener3l information in the community, 
'vithout the knowledge, consent or ratification of James, the 
owner of the paper, l\Ieacham wrote and caused to be pub-
lished on June 15, 1930, the following editorial. 
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"SLO"\V WORI{ ON THE CHATHAl\ti ROAD." 
''The cont.ractor on the Chathan1 road is doing such slow 
'vork that it seems hardly nossible that he can complete the 
job in time to have the road ready for the tobacco season. 
The Chatham road was closed last year on account of the 
slow work of Contractor Haynes and it seems very unfair 
to the farmers who use the road and Danville business which 
loses when it iR closed. that the same contractor should be 
allowed to imped-e the business of a whole community far 
more than is necessary, for two successive years. 
"If, as it appears, the work on the Chatham road cannot 
be completed by the opening of the tobacco season, the thing 
to be done, it seen1s to the Register, is to mal\:e the best of a 
bad situation. This newspaper appeals to the Highway Com-
mission to instruct the contractor to begin work only on sec-
tions of the road around which a short and convenient de-
tour may be arrang-ed, so that there will be as little inter-
ference as possible with the business of the community be-
cause of the dilatory tactics of a road contractor. 
''The Register frankly does not understand why the con-
tractor on the Chathmu road has been permitted such an 
unreasonable length of tin1e to complete a job on one of the 
most important state hig·hways, a delay that has thoroughly 
tried the patience of citizens of Pittsylvania County and 
Danville. So1netime the Higlnvay Commission lets contract.s 
on a long tin1e basis in order to get the work done cheaper, 
but this was certainly not the case with the bidder on the 
Chatham road. Of course the contractor can do the jo~ 
cheaper on this basis, and that is why the State had district 
engineers to supervise road construction, to see that the 
work is done according to specifications and as quickly as 
possible. On the Chatham road the contractor seems to be 
doing the job in his own time at least.'' 
Haymes, the plaintiff, did not know James, the defend-
ant, nor l\feacharn, the editorial writer. There had never 
be·en any business or social relations beh,;een any of these 
three. The editorial was published in the ubnost good faith, 
believing in the truth of any fact therein stated. There wa's 
no n1alice, in truth, it is conceded by the plaintiff that no 
actual malice or ill will existed. 
There was~ no attempt to prove, nor is it ever claimed 
that there was actual or express malice on the part of the de-
fendant, James, or his editorial writer, Meachan1. 
l\feacham did not even know IIaymes' correct name. He 
called him '' I-Iaynes' '. 
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The question of actual or express malice was set at rest by 
the opinion heretofore adverted to, and we do not think that 
Counsel for the plaintiff will even contend that the case con-
tains even a scintilla of evidence tending to show actual or ex-
press malice. 
PROCEEDINGS. 
This case had heretofore been tried in the Circuit Court 
of Pittsylvania County, and the judgment of that Court re-
versed by the Supreme Court of Appeals of .Virginia; see 
opinion by Justice Edward W. Hudgins, March 16, 1933. 
After this reversal, the case came on to again be heard, 
and on the 3rd day of June, 1933, the trial court, upon the 
verdict of the jury, entered judgment against the defend-
ant in the sum of $5,000.00. 
In overruling the motion to set aside the verdict, and 
enter judgment for the defendant, the Court filed no opinion. 
ERRORS ASSIGNED. 
FIRST-'rhe refusal of the Court to strike out the plain-
tiff's evidence, upon the ground that the editorial was not 
actionable, and upon the ground that the editorial was a fair 
and honest comment. upon a matter of public interest, and in 
effect a qualifiedly privileged o~casion, and the evidence 
showing no malice, there could .be no recovery in any event. 
The grounds of this motion to strike out the evidence are 
fully set out in Certificate of Exception No. 5, pages 130-36, 
MS. R., hereby referred to and made a part of this assignment. 
SECOND-The refusal of the Court to permit Senator W. 
A. Garrett. and Hon. Maitland Bustard, to testify as to the in-
formation furnished The Danville Register 'Yith regard to a 
certain article published after the editorial in suit, which evi-
dence was offered to show good faith and a lack ·of malice on 
the part of the defendant. 
The specific grounds of this error fully appear, pages 137 
to 140, MS. R. 
THIRD-The refusal of the Court to permit Rorer A. 
James, Jr., the defendant, to testify as to the lack of malice 
against the defendant Haymes, or any other person, and the 
limiting of such testimony solely to the mitigation of dam-
ages, it being the contention of the defendant that malice was 
an essential element of the right of the plaintiff to recover;. 
that the limitation of this testimony merely to mitigation of 
dan1ages was reversible error. (MS. R., 141-144.) 
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FOURTH-The refusal of the Court to permit the witness, 
W. S. 1\{eacham to testify that he had ealled the resident engi-
neer, Dehuff, and had .been advised by Dehuff, that the con-
tract required the work to be finished by September 1st; that 
Dehuff stated that tlle work was slow; that Meacham, in good 
faith, based upon the information obtained from this resi~ 
dent engineer of the High,vay Department, wrote the editorial 
in suit, the specific grounds for such objection being shown, 
pages 145, 147 MS. R. 
FIFTH~The givin.e: of the Instructions for the plaintiff, 
Numbers 1, :3, 4, 6, and 10, as showp. in Certificate of Excep-
tion No. 2, pages 116 to 117, over the objection of the de-
fendant, the specific objections to said instruction being shown 
in Certificate of Exception No. 3, beginning on page 121, and 
going through page 122. · 
SIXTH-The refusal ·of the Court to give Instructions B., 
· C., D., and J., as offered by the defendant, and in amending 
Instructions A., F., G., H .• and I .• there being pointed out in 
Certificate of Exception No. 4, beginning on page 123, and 
going through pag·e 129, the specific and detailed grounds of 
exceptions to the refusal to give the instructions and the 
amendment thereof. 
SEVENTH-That the Court gave instructions for the 
plaintiff which were wholly inconsistent with the instructions 
for t~e defendant. The jury 'vas thereby misled. 
As heretofore stated, this case has been previously de-
cided by this Honorable Court, and in the opinion of Jus-
tice Hudgins, handed down on the 16th day of March, 1933, 
the following is said: 
''Plaintiff's Instructions, Nos. 5, 6, 8 and 14, are in conflict 
with the views herein expressed, and should not have been 
given in the form presented.'' 
For the convenience of the Court we have here copied 
from the record in the former suit, Instructions 5, 6, 8 and 
14, pages 34 and 35, Record No. 1204; these being the in-
structions which this Court said should not have been given, 
and we have placed in a column parallel thereto, the last 
part of Instruction 6, page 117, and the first part of In-
struction 10, page 117. 
.-I 
8 Supreme Court of Appeals of Virginia. 
FORMER TRIAL. 
INSTRUCTION NO. 5. 
'' The Court illstructs the 
jury that if they believe from 
the evidence that the publica-
tion complained of was false, 
malice is presumed and it is 
actionable per se. '' 
INSTRUCTION NO. 6. 
''The Court instructs the 
jury that the law presum-es 
damag·es to result from the ut-
terance of words libelous per 
se, or insulting 'vords, and 
that for the plaintiff to re-
cover substantial compensa-
tory damages actual malice 
need not be shown.'' 
INSTRUCTION NO. 8. 
''The Court instructs the 
jury that defendant cannot li-
bel plaintiff through the col-
umns of his newspaper, and 
then come into court and ab-
solv-e hinu;elf from liability 
to plaintiff by saying he 
meant no . malice, and has no 
malice or ill will against tho 
plaintiff and was not·actuated 
by malice.'' 
INSTRUCTION NO. 14 
''The Court instructs the 
jury that if they believe 
from a preponderance of the 
evidence that the statements 
in the editorial 1nentioned 
about the plaintiff were false 
THIS TRIAL. 
LATTER PART OF IN-
STRUCTION 6. 
''That defendant, R. A. 
James, Jr., cannot libel 
plaintiff through the col-
umns of his newspaper and 
then come into court and 
absolve himself from libel 
to plaintiff by saying he 
meant no malice and has no 
malice or ill 'vill against 
plaintiff and was not actuated 
by malice.'' 
FIRST P AR.T OF IN~ 
STRUCTION 10. 
t' The Court instructs the 
jurv that if they believe from 
a pr-eponderance of the evi-
dence that the defendant, Mr. 
R. A. James, published in his 
newspaper, The Danville Reg-
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and were calculated to in-
jure him in his trade, and 
calling· the law implies mal-
ice on the part of the defend-
ant, and they must award 
compensatory damages; and 
the court further instructs 
the jury that punitive dam-
ages 1nay also be awarded if 
they believe that the wrong 
'vas wilfully done to the 
plaintiff, and in a manner 
that indicates reckless and 
wanton disregard of plain-
tiff's rights." 
ister, the article in question, 
and that such article falsely 
irnplies, imputes and accuse~ 
the plaintiff, 1\1r. Haymes, 
of conduct which is injurious 
to character, reputation and 
standing as a contractor and 
business man, such article is 
libelous per se (that is to 
to say) that the article is 
libelous and damaging in it-
self, and the law presumes 
damages to result from the 
publication of such an ar-
ticle.'' 
EIGHTH-The refusal of the Court to set aside the ver-
dict of the jury and enter judgment for the defendant, or to 
g-rant the defendant a new trial. 
.ARGU~IENT. 
A careful reading of the editorial relied upon shows that 
it states as a fact, that the contractor on the Chatham Road 
was doing slow work; that he had done slo'v work before on 
the same road. It then proceeds. to comment on these facts. 
It. is the contention of the defendant that the facts stated 
in the editorial are admitted, that the evidence in this case 
shows, as it did not show at the former trial, that on the first 
contract, the State Highway Comn1ission, the Governmen-
tal agency created for that purpose, determined first that 
Hayn1es was 81 days late in the completion of the road on his 
first contract, after giving hin1 a hearing; they reduced this 
to 41 days; that he was actually charged with 41 days of de-
lay for which he was accountable or responsible, and for this 
delay he was required, and did pay $10.00 per day. Fron1 the 
date of his contract to the co1npletion date fix·ed thereby there 
were 1B2 days-nctually 3:32 days elapsed fron1 the contract 
date until full completion. 
This fact is adn1itted by the plaintiff. 
Second-As to his second contract, the editorial states that 
the plaintiff is doing slow 'vork; that is, that the work at the 
time of the editorial, June 15th, was progressing- slowly; 
Hay1nes adn1its this in his letter to the State Highway De-
partment, and it was proven beyond any question, by the di:. 
rect evidence of the disinterested Federal District Engineer. 
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Judge Hudgins, in his opinion, heretofore referred to, 
states, 
''The question is whether or not the editorial exceeded the 
limits of fair and honest comment,'' 
and he then proceeds to hold that, that question under the au-
thority of Vaughan vs. L'JJtton, 126 Va. 671, should have been 
submitted to the jury, .under proper instructions from the 
court. · 
. The comment mostly complained of is the general comment 
in the editorial, as to the method of the Highway Commis-
sion in letting contracts, and of the view expressed that con-
tracts let on a long time basis, can be done cheaper, and that 
therefore, it is to the financial interest of the contractor to do 
the work slowly. r:rhis comment refers to contractors in gen-
eral and does not refer to the plaintiff specially. 
There can be no question but that if the jury determined 
that the editorial did not exceed the limits of fair and honest 
comment, that the publication falls into the class of privileged 
communications~ and that no action could be mainted without 
proof of actual malice. 
Newell Slander and Libel, F'ourth Edition, Section 479, page 
518, lays down this rule very clearly; 
"The editor of a newspaper has the right if not the duty 
of publishing for the information of the public fair and rea-
sonable comments, how_ever severe in ~erms, upon anything 
which is made by its onwer a subject of public exhibition, as 
upon any other matter of public interest; and such a publica-
tion falls within the class .of privileged communications, for 
which no action can be maintained without proof of actual 
malice.'' 
The Court, on the request of the defendant gave to the jury, 
Instruction "B" found on page 118, and as this Instruction 
was not objected to, nor was there any exception in regard to 
it, it is, we take it, the law of this case. 
. Queen Ins. Co. vs. Perkinson, 129 Va. 216. 
''The very interesting question of whether the order of the 
mayor was .the 'order of any civil authority', so ably argued 
by counsel on both sides, must be left undecided. So far as 
it affects this case, the law on that subject was fixed by the in-
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struction of the trial court given at the instanee of the de-
fendant, to which the plaintiff did not object then, and to 
which she cannot object now.'' 
''The Court instructs the jury that in this case the defend-
ant newspaper had the right, common with every other citi-
zen, to fairly and honestly comment upon and criticize the 
conduct of the plaintiff, Haymes, in the performance of his 
contract, on the Chatham road, for the reason that it was a 
matter of public concern; and if the jury believe from the evi-
dence that the editorial sued on did not exceed the limits of 
fair and honest comment, then the court instructs the jury 
that the defendant, James, is not liable in this action, and the 
jury must return a verdict for the defendant.'' 
The Court then followed this instruction by defendant's 
Instruction No. "C'' which likewise was not objected to, and 
to which there was no exception, which read as follows: 
"That the editorial sued on was published through malice 
express or implied of the defendant, R. A. James, Jr., andjor 
his agents.'' 
If then, this is the law of the case, it follows that the motion 
of the defendant to strike out the evidence, and the motion to 
enter judgment for the defendant~ after the verdict, should 
have been sustained. 
In Rosenber_q vs. Mason, 157 Va., at page 215 (1931) Jus-
tice Epes stated : 
''Where the occasion is qualifiedly privileged the words 
spoken are not actionable, even though untrue and defam-
atory, .unless the scope o~ the privilege of the occasion is ex-
ceeded or the 'vords are spoken with actual malice; and in 
such cases the burden is upon the plaintiff to prove that the 
wordR were spoken with actual malice. Chaffin vs. Lynch, 83 
Va. 106, 1 S. E. 803, and I d., 84 .Va. 884, 886, 6 S. E. 47 4; Brown 
vs. Norfolk & JV. Ry. Co., 100 Va. 619, 42 S. E. 664, 60 L. R. 
A. 472; Chalkley vs. Atlantic Coast Line R. Co., 150 Va. 301, 
143 S. E. 631; PouJell vs. Young, 151 Va. 985, 144 S. E. 624 
(opinion on rehearing), 151 Va. 1003, 145 S. E. 731 ; Chesa-
peake Ferry Co. vs. Httdgins, 155 :Va. 874, 156 S. E. 429. 
This decision was followed in Snyder vs. Fatherly, 158 V a., 
page 335 (1932), where it was said: 
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''It seems too well settled in this State to admit of extended 
discussion that while it is within the province of the trial 
court to determine whether or not the occasion 'vhen alleged 
~landerous or in~ulting· words were spoken or 'vritten 'vas 
privileg·ed; whether they were spoken or written with or 'vith-
. out malice is a question for the jury under proper instruc-
tions.'' 
and it 'vas again cited and approved in Bowles vs. ~fay, 159' 
.Virginia, page 419, where it was said: 
"From 'vhat has been said already it is apparent that the 
occasion was qualifiedly privileged. When such is the case, 
·even though the. words spoken are untrue and defamatory, 
in order to establish liability it must be proven that the scope 
of the privilege was exceeded, or the words were spoken with . 
actual malice. Rosenberg vs. 1.11 a8on, 157 V a. 215, 1~0 S. E. 
190. Where the facts are in dispute the question must be 
submitted to the jury, with proper instructions.'' 
In Rosenber,q vs. Mason, sup·ra, at page 249, Justice Epes 
lays down the rule as to what evidence is required as follows: 
''It is not sufficient in a case such as this that the evidence 
be consistent 'vith the existence of actual malice, or even that 
it raise a suspicion that the defendant might have been actu-
ated by malice or a doubt as to his good faith. It must affirm-
atively prove the existence of actual n1alice, and to do so it 
must be more consistent 'vith the existence of actual malice 
than with its non-existence, and at least raise a probability of 
its existence. Chesapeake Ferry Co. vs. Httdgins, 155 Va. 874, 
at page 907, 156 S. E. 429, and authorities there cited; Som-
ervill vs. Ilatvkins, 3 Eng. Law & Eq. Rept. 503, at page 506, 
15 Jur. 450." 
No,v, in the case at bar, there 'vas uo attempt to prove, 
nor is there the sliR"htest evidence fr01n which the existence· 
of malice could have been inferred. 
In fact, Justice Hudgins, in his opinion in the former hear-
ing of this case. stated: 
''There is no evidence here of actual or express malice. 
The circumstances under which the editorial was published 
and its ton~ and tenor do not esta.blish that degree of reck-
lessness on the part of defendant, which entitles plaintiff to 
have the question of punitive dmnages submitted to the jury.'' 
-- ------. """ 
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We, therefore, conclude, in this branch of the argument the 
case here presented is one of an alleged libel on what was in 
effect, if not strictly speaking, a qualifiedly privileged occa--
sion, actual malice being· essential, and none claimed or 
proven, that the plaintiff could in no event maintain the ac-
tion. 
INSTRUCTIONS GIVEN FOR THE PLAINTlb..,F. 
We· heretofore pointed out (Assignment of Error No. 7), 
that Instruction No. 4, for the plaintiff was specifically held 
to be improper. 
It is apparent from reading this Instruction, which is found 
on page 116, that it in effect says to the jury, that the edi-
torial in question was libelous, 1Jer se, regardless of the occa-
sion, and regardless of whether it purported to be, a comment 
on a matter of public interest, and regardless of what the 
jury's findings on that question should be. 
The same may be fairly said about Instruction No. 6, given 
for the plaintiff, found on page 117. 
That Instruction €Xpressly told the jury that malice in no 
way entered into the case, and yet, defendant's instruction 
No. C., first paragraph thereof, heretofore quoted, told the 
jury that the burden was (!n the plaintiff to prove that the 
editorial sued on was published through malice. 
It is subrnittcd that the instructions given and refused, 
when read together were utterly contradictory and confusing. 
~rhis was partieularly called to the Court's attention in 
the objections to the instructions set out in Certificate of Ex-
ception No. 3, see bot.ton1 of page 122, :WIS. R. 
DEFENDANT'S INSTRUCTIONS REFUSED, ADDED 
TO, AND 1\fODIFIED. 
The defendant offered Instruction No. 6, found on page 126, 
which instruction was modified, and given by the Uourt, as 
shown on page 118. 
It will be seen that the Court n1odified the instruction by 
striking out the lang·uage in_ italics. ..A.11 the language 
given in italics said 'vas what is believed to be a correct defi-
nition of what wa8 n1eant by n1alice, and it further added that 
the burden of proof rests on the plaintiff to· prove the facts 
set out in the instruction by the greater weig·ht of the evi-
dence. The definition of malice, contained in the instruction 
as off-ered, and eliininated by the Court, · was in the very 
words used by Justice Epes, in the very recent case of Chesa-
\ t. 
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peake Ferry Co. 'Vs. Hudgins, 155 Va,, page 874, where it is 
_said: 
''In the instant case the occasion was qualifiedly privi-
leged, the words spoken were within the scope of the privi-
lege which the occasion created; and the extent of the publi-
cation did not go beyond the extent of the privilege. 
In such a case in order to. avoid the privilege it is neces-
sary for the plaintiff to show that the words were spoken 
with n;talice in fact, actual malice, existing at the time the 
words were spoken; that is, that the communication was actu-
ated by some .sinister or corrupt motive such as hatred, re-
venge, personal spite, ill will, or desire to injure the plain-
tiff; or what, as a matter of law, is equivalent to malice, that 
the communication was made with such gross indifference and 
recklessness as to amount to a wanton or wilful disregard 
of the rights of the plaintiff.'' 
If, therefore, the trial court, was instructing the jury that 
it was essential that plaintiff should prove malice, we are 
unable to see why the defendant was not entitled to this 
correct definition of what the word meant. 
The latter part of the instruction, which the Court deleted, 
stated, we believe correctly, that burden of ·proof. 
. See Che.sapeake Ferry Co. ·vs. Hudgins, supra, and a large 
number of other Virginia cases, which we do not deem it nee-· 
essary to cite. 
WAS THE TRUTH OR FALSITY. OF THE FACTS AS 
STATED IN THE EDITORIAL }fATERIAL 
TO THIS ISSUE ·1 
This question was raised by the refusal of the Court to 
give a number of defendant's instructions, which presented the 
question in varying phraseology. For example, Defendant's 
Instruction No. G., found on page 124, offered and refused by 
the Court. 
''The Court instructs the jury that while the editorial sued 
on was not published on what may be strictly called a quali-
fiedly privileged occasion, it was a comment or criticism on a 
matter of g·eneral public concern, and that the rule of Ia,v 
applying to such comment or criticism is that the truth or 
falsity of any statement made in the editorial is not con-
trolling. The n1aterial question before the jury is the. mo-
tive and intent by which the publication was inspired. 
R. A. James, Jr., v. C. H. Haymes. 
''The plaintiff, Haymes, is entitled to a verdict only if the 
preponderanee of the evidence shows that the writer of the 
editorial availed himself of the common right of all citizens 
to fair and honest .comment on matters of public concern, to 
gratify his ill will or spite or malice. Upon this issue the 
burden of proof is upon the plaintiff, Haymes. 
''The question in this case as to the defense of fair and 
. ~onest comment, is not wheth~r the language of the editorial 
is true or false, but only whether the language of the edi-
torial exceeded the limit~ of fair and honest comment, or 
that the editorial was written and published with malice. 
"Malice as used above means actual or express malice ex-
isting as a fact at the time of the publication of the editorial 
and which inspired or colored it. Where, as in this case, the 
publication is a comment or criticism upon a matter of gen-
eral concern, the presumption is that the publication is with-
out malice, and the burden is upon the plaintiff, Haymes, 
to prove malice in fact.'' 
And by the amendment of the Court, and by the adding 
to defendant's Instruction No. D. the language: 
"But if the facts upon which the comment or criticism in 
this case was made, did not exist the· foundation for fair and 
honest comment fails.'' 
Instruction D. as offered read as follows: 
(The Court added the words shown in parenthesis, see page 
127.) 
''The Court instructs the jury that fair and honest criticism 
or comment on matters of public concern do not constitute 
a libel when such criticism is not upon the person himself, 
but upon his work. If, therefore, the jury believe from the 
evidence in this case· that the plaintiff was engaged as a con-
tractor in constructing for the· state highway commission a 
public road, an<;l that the criticism expressed in the editorial 
complained· of did not attack the moral character, profes-
sional or business integrity (or fitness) of the plaintiff, but 
that same was a fair and honest criticism confined to his 
work in connection with such road, then the jury must find 
a verdict for the defendant. (But if the facts upon which 
the comment or criticism in this case was made did not exist 
the foundation for fair and honest comment fails.) '' 
Petitioner is unable to see why in any event these additions 
should have been made to this particular instruction, and it 
wa~, to sa.y the least, confusing, particularly the word ''fit-
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ness", when added was clearly error, as there is nothing 
better settled than that the fitness of a person to engage in 
public work, and spend public money, is always the subject 
of comment. 
The facts published have no bearing· on that question. 
Petitioner's p~sition is that where it is agreed that the 
editorial was published on what is equivalent to a qualifiedly 
privileg·ed occasion, that the truth or falsity of the publica-
tion is not controlling that evidence of its truth or falsity 
should be admitted only for the purpose of determining 
whether or not malice existed. . 
That it is admitted in the direct holding of the cases previ-
ously cited, 
in 
Snyder vs. Fatherly, 
Rosenbe1·g vs. JJ;J as on, and 
Bowles vs. 111.ay, 
Vaughan vs. Lytton, 126 V a.. 671, it is said at page 681: 
''We have no difficulty in holding the occasion was privi-
leged; and the trial court properly so informed the jury in 
the following instruction given at the ·defendant's request: 
"The Court instructs the jury that the letter written by 
defendant to Riverside Cotton :Mills, set out in the declara-
tion, was a privileg·ed communication, £'or the protection 
of his interests and the interests of the Lytton 1\tianufactur-
ing Company, and as such the defendant is not liable in this 
action, and whether the stat.ements contained therei1~ are t1·ue 
or not, if the jury believe from the evidence that C. C. Vaughan 
acted in good faith in writing and sending said letter, without 
malice to the plaintiff, and for the purpose of protecting his 
interest or the interests of the Lytton ~fanufacturing Com-
panv, believing the languag·e of said letter to be true, then 
they must find for the defendant, in this action, unless they 
shall believe from the evidence that the language of said let-
ter was not justified by the occasion so as to -amount to an 
abuse of the defendant's privileg·e in writing said letter to 
the Riverside Cotton !Hlls.'' 
In the case at bar defendant pleaded justification. As we 
understand it, the truth when pleaded and proven is a com-
plete bar in any case of libel, whether m!J.lice existed or not. 
·If the· holding of the Trial Court is correct t.hat the sole 
test of the privilege. is whether or not the publication is true, 
-----
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this, in effect, wipes out entirely any question of privilege, 
because if true, there could be no recovery, whether the oc-
casion was privileged or not; aud it is only when the publica-
tion is untrue that the question enters in to protect an inno-
cent defendant, provided the publication was made honestly, 
in good faith, without 1nalice, and without abuse of the oc-
casion. 
THE EXCLUSION OF EVIDENCE. 
The Court excluded the evidence of Senator Garrett, Hon. 
~Iaitland Bustard, and W. S. ~feacham. 
This evidence was offered to show, and intended to show 
the facts coming to the attention of ~ieacham, the Editorial 
writer, which led hin1 honestly to believe that the work on 
the road was slow, would not be completed before October 
lst, the beg·inning of the tobacco season, and that, therefore, 
the editorial was written in good faith and without 1nalice. 
~Ieacham offered to testify that before the writing of the 
editorial, he went to that person who knew, or ought to know, 
more about the progress on the road, than anyone else, De-
huff, the Resident Engineer in charge. Now the record shows 
that Dehuff wrote a letter to Ifaymes, giving him notice 
that the contract would be taken away fron1 him if he did not 
proceed more pro1nptly. 
The testimony of Meacham, found in Certificate of Excep-
tion No. 8, beginning on page 145, offered to prove that just 
before the editorial w·as written, that there had come to 
:Nieacham a number of people who told him that Ifaymes had 
said to· them he did not expect to complete the road in con-
tract time; that he undertook to investigate these complaints; 
that he called Dehuff the resident engineer, who had charge 
of the work; that Dehuff advised him that the contract re-
quired Haymes to cmuplete the '"Tork by September the 1st;· 
nnd that Hay1ues wa.s slow in the work, and it was impossible 
to say when it would he completed. 
The testiinonv of R. .A. J mnes was also offered to show· 
lack of any actu.al n1alice. All of this testimony was excluded 
except that the Court did admit the testimo;ny of James, ex-
pressly limiting· it as the Court stated in mitig-ation of dam-
ages. 
We deen1 it necessary, in support of this assignment of. 
error, 'to cite only the very able opinion of Justice Epes, in 
Rosenberg vs. Mason, sup1·a. \Ve quo~e at some length, be-
ginning at page 234: · · 
''Defamatory words cannot constitute a privileged. com: 
n1nnication or publication unless the occasion upon which~ 
-- -, 
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they are used be either absolutely or qualifiedly privileged. 
But if the occasion be only qualifi·edly privileged, three things 
inust concur to render the communication or publication 
privileg·ed (that is to establish the def·ense of privilege): (1) 
the occasion upon which the words are used· must be privi-
leged; ( 2) the words used must not transcend the scope of 
the privilege of the occasion; and ( 3) the words must be 
used in good faith, without actual malice. 
"Whatever fa.cts are relevant and material to establish 
any one, or more, of these three essential elements of the de-
fense of privilege are necessarily relevant and material to the 
defense of privilege; and the san1e facts which tend most 
strongly to prove the truth of the charges, may also be not 
Qnly relevant, but essential, to establish the defense of privi-
lege. 
''The facts and circumstances leading up to and surround-
ing the use of the alleged defamatory words are often rele-
vant and very material upon the question of whether the oc-
casion was privileged and to define the scope of the privilege 
of the occasion, if it be qualifiedly privileged. So, also, where 
it appears frQm the plaintiff's pleading or the evidence in-
troduced that the occasion· was qualifiedly privileged, the 
facts and circumstances surrounding the use of the words 
are often relevant and material to show whether the words 
used transcend the scope of the privileg·e of the occasion. 
But the ve:ry facts which lead up to and surround the use 
of the words and constitute a part of the res ,qestae may also 
tend very strongly to prove the truth of t.he charge made. 
If the evidence introduced, as a matter of law, fails to show 
that the occasion is privileged or shows that the words used 
of themselves transcended the scope of the privilege _of the 
. occasion, the defense must fail regardless of the presence or 
absence of actual malice ; and evidence then offered tending to 
prove .the absence of actual malice is immaterial insofar as 
it relates to the establishment of the defense of privilege. But 
where the evidence introduced shows that the occasion is 
privileged and the words used do not of themselves transcend 
the scope of the privilege of the occasion, any evidence rele-
vant to show tha~ they 'tvere used in good faith, without actual 
malice, and particularly any evidence tending to show that 
the defendQ/Jtt believed the words to be true when he used 
them, is material to the issue. 
''The belief of the defendant when he made the charges 
that they were true and the existence of reasonable grounds 
for such belief are very material facts to disprove actual 
tnalice or rebut any inference of the existence of actual malice. 
There are but two ways in which the defendant may prove 
these ·facts : 
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'' (1) By proving the existence of facts within his knowl-
edge reasonably tending to produce such a belief, and ( 2) by 
proving that he received such information from others under 
such circumstances as reasonably induced him to believe that 
the charges were true. · 
''The same facts which prove that the defendant believed 
the charges upon reasonable grounds for such belief almost 
necessarily have some tendency to prove the truth of the 
charges ; and the stronger their tendency to prove the truth 
of the charges, the greater is theh· weight to prove that the 
defendant believed them to be true and had reasonable grounds 
for so doing, and to esta.blish the defense of privilege. To 
admit such evidence when. it tends weakly to prove both the 
truth of the charge and the absence of actual malice, and 
exclude it when it tends strongly to disprove actual malice, 
because it also tends strongly to prove the truth of the charge, 
·is illogical, and a violation of that cardinal rule of evidence 
that evidence relevant and materil for one purpose is not 
rendered inadmissible for that purpose by the fact that it is 
inadmissible for some oth~r purpose.'' 
In conclusion, referring to the position of the petitioner, 
where the occasion is qualifiedly privileged, actual malice is 
essential to recovery, and that truth is not controlling, .we beg 
leave to quote the analysis of 
Williams Printing Co. vs. SQ;unders, 113 Va. 156, 
set out by Judge Epes, 
Rosenber,g vs. Mason, 
beginning at page 244. 
"Willia'ms Printing Co. vs. SOIUnders, 113 Va .. 156, 73 S. E. 
472, Ann. Cas. 1913E, 693, seems to have caused some mis-
apprehension on the part of the bench and bar. But when 
this case· is analyzed and the facts of the case and the issues 
before the court are kept in mind, it is not authority for the 
exclusion of any evidence relevant and material to establish 
the defense of privilege when that defense is interposed un-
der the general issue. This will appear from a careful 
analysis of the opinion of the court, and is even more ap-
parent when the opinion is e~amined in the light of the record 
and the petition for writ of error filed in the case. 
No evidence in any way tending to prove the truth of the 
charges which were offered or sought to be brought out by any 
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defendant ·was excluded in that case; and no assignment of 
error alleges that any such evidence was excluded. On the 
contrary, the fifth assignment of error was that the court 
erred in instruQtip.g the jury that there has been ''·no proof 
offered by the defendants that the charg·es sued on are true", 
an~ -in support of that assign1nent of error, the plaintiffs in 
-error assert that the evidence introduced by both plaintiff 
and--defendants contained sufficient evidence tending to prove 
the truth of the charges to warrant the jury in drawing the 
inference that the charges made in the publications sued on 
were true. 
The declaration contained three counts, two for common 
law libel, and the other for the use of insulting words under 
section 5781, Code 1919, (section 2897, Code 1887). The words 
declared upon in each count were published during a political 
campaign in a newspaper opposing the election of Saunders, 
who was a candidate for office; and they imputed to Saunders 
in abusive terms 1noral tt.trpitttde, political dishonesty and 
corruption. 
The only plea filed was not guilty, but upon the demand of 
the plaintiff, the defendants stated their grounds of defense 
to be "1, Not Guilty; 2, privileged communications; 3, fair 
or proper criticism or comment upon the plaintiff when run-
ning for office or position; 4, no malice; 5, erroneous con-
struction of the words of the publication". 
The jury returned a verdict for $1,600.00 Hpon evidence 
which is ample to sustain su~h award as an award of c-om-
pensatory damages. 
The only assignments of error made 'vere that the court 
erred in giving and refusing certain instruction~. At the re-
quest of the plaintiff the trial court instructed the jury, in 
effect as follows: 
(a) The occasion of these publications was qualifiedly 
privileged, but the language used and· the charg·es and impu-
tations made in the publications in and of themselYes, as a 
matter of law, exceeded the scope of the privilege of the oc-
casion (which was that of fair criticis1n and comment upon 
a candidate for office), because they imputed to him crime 
and moral delinquency; and, therefore, the publications wer'e 
as a matter of law not privileged publications, eYen if pub-
lished with the honest belief tl1at they were true. 
(b) As there was "no plea filed nor proof offered by tl1c 
defendants that the charges sued on were true, the jury must 
consider that said charges are untrue; and the said articles 
not being privileged, the publication of then1 was an unlawful 
act on the part of the defendants for which they must answer 
in damages''. 
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(c) The plaintiff was entitled to recover "such sun1 by 
way of damages as would fairly and adequately compensate 
him'', for any injury he mig·ht have actually suffered; and 
that ''if the jury believe from all the ev:idence in the case that 
the acts complained of were influenced by actual malice or a 
design to injure or oppress the plaintiff'' or a reckless dis-
regard of the rig·hts of the plaintiff, the jury might award 
the plaintiff in addition to compensatory damag·es, punitive 
or exemplary datnages as a punishment to tho defendants and 
a deterrent to others. 
· The defendants objected to these instructions, and on their 
part offered, among others, the instructions below noted 
~etting forth their theory of the law, which the court refus·ed 
to give. 
Instruction No. 4, offered by the defendant and refused 
by the court, told the jury: ''The publications complained of, 
having been written and published of the plaintiff as a can-
didate, are privileged publications, if you believe fron1 the 
evidence, first, that the statements therein complained of 
were true, or second, that although untrue,'' the defendants 
made the statements honestly believing then1 to be true, ''and 
that such belief was justified by the facts as you find them. 
* * * On the other hand, if you believe that the * «: * publica-
tions were not true and. could not have any reasonable basis 
or foundation in the said evidence produced before you, then 
you must hold that the occasion \Vas not privileged". (Italics 
ours.) 
Instructions No. 5, offered by the defendant and refused 
by the court, told the jury: If they b~Jieve that the publica-
tions were privileged, as set forth in instruction No. 4, the 
plaintiff could not recover in this action, even if the pn hlica-
tions were false, unless the jury believe that the defendant 
in making the publications was actuated by actual malice; 
and that the burden was on the plaintiff to prove the existence 
of actual malice. 
Instruction No. 1, offered by the defendant and refused by 
the court, covered much the same ground as instruction No. 
5, but also told the jury that "The presumption of law is 
that he (the defendant), * * * published then1 (the words sued 
on) honestly, believing in the truth of such statements, al-
though such statements in fact were false, or founded upon 
the most erroneous information". 
After instructing tl1e jury that, as the publications were 
1wt privileged, the honest belief of the defendants that the 
charges were true could not defeat the plaintiff's rig·ht to 
recover compensatory clatna~;es, the court instructed the jury 
as follows: 
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''Such honest belief may be considered by the jury in de-
termining whether exemplary or punitive damages should be 
awarded on the ground of actual mali-ce * * * (if) based upon 
reasonable and probable cause for believ:ing in the truth of· 
said charges. Reasonable and probable cause i~ the existence 
of such facts and circumstances as would excite the belief in a 
reasonable mind, a-cting on the information thereof relied 
upon by the defendants, that the plaintiff was g11ilty of the 
offenses charged in said publication.'' 
The court held that the instructions given for the plaintiff 
were correct; that while the occasion was privileged, the pub-
lications in and of themselves a~ a matter .of law exceeded the 
scope of the privilege of the occasion, and that, th~refore, 
the publications were not privileged publications. This being 
true instructions No. 5 and No. 1 offered by the defendant 
were clearly not proper instructions. The defense of privilege 
had failed, and evidence to show absence of actual malice 
was then immaterial insofar as it related to the defense of 
privilege as a bar to the action. In such a case absence of 
actual malice cannot defeat a recovery of compensatory dam-
ages. 
It will be seen that in that case, Saunders was charged with 
moral turpitude, and the Court held ·as a matter of law that 
the occasion was not privileged because of the fact that the 
publication itself exceeded the privilege. . 
In the case at bar there was presented to the trial court a 
case in which the court was submitting to the jury the ques-
tion as to whether or not the publication ex-ceeded the privi-
le1£· the jury found that it did, then it is admitted that if the 
charges were false, the privilege having been lost, legal malice 
1night be presumed and there should be recovery, but on the 
other hand, if the jury found that the article did not abuse 
the privilege, then it would be a privileged occasion, and 
whether the charges were true or false, became non-controlling 
and the only question is, was the writer actuated by actual 
malice 7 This was the theory of the case submitted by the de-
fendant, and the Court rejected that theory by rejecting the 
instructions, excluding the evidence, and amending the in-
structions· given for the plaintiff. 
The defendant avers that a copy of this opinion was mailed 
to opposin~ Counsel in the trial Court, on the 24th day of 
October, 1933. . 
Counsel for the petitioner desire to be heard orally on the 
application for writ of error and supersedeas, and will, should 
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writ of error and supersedeas be granted, adopt this petition 
as their brief. 
In consideration whereof your petitioner, Rorer .A. James,· 
Jr., respectfully requests that he may be granted a writ of 
error and supersedeas from the judgment of the Circuit Court 
of Pittsylvania County, a.s aforesaid. 
Respectfully submitted, 
RORER A. JAMES, JR. 
By HARRIS, HARVEY & BROWN, Counsel. 
Virginia, 
City of Danville, to-wit: 
I, the undersigned attorney at law, practicing in the Su-
preme Court of Appeals of Virginia, do certify that in my 
opinion there is error in the judgment complained of in the 
foregoing petition for which said judgment should be reviewed 
and re~rsed. 
. MALCOLM K. HARRIS. 
November 23, 1933. Writ of error and supersedeas awarded 
by the Court. Bond $6,000. 
M. B. W. 
RECORD 
VIRGINIA: 
Pleas before the Judge of the Circuit Court for the 
County of Pittsylvania at the Courthouse thereof on Sat-
urday, the 3d day of June, 19~3. 
Be it remembe~ed that heretofore, to-wit: 
·r • 
Virginia: 
In the Clerk's Office of the Circuit Court for the County of 
Pittsylvania, at the Courthouse thereof on the 18th day of 
July, 1930. 
This day came C. H. Haymes hr counsel and filed his No-
. tice against R. A. James, Jr., which Notice with the return 
thereon is in these words: 
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To Rorer A. James, Jr.: 
· Take Notice: That I shall on the 22nd day of September, 
193.0, .move the Circuit Court of Pittsylvania County, Vir-
ginia, for a judgment against you in my favor for the sum 
of fifty thousand dollars ($50,000), with proper interest and 
costs; 
The grounds for my claims against you for said sum are as 
follows: 
That you are and have been continuously for many years 
the owner, p-ropritor, and publisher of the Danville Register, 
a daily and Sunday newspaper that circulates chiefly throu~h­
out the city Danville and the counties ·of Patrick, Henry, 
Franklin, Halifax, and Pittsylvania counties, and largely 
throughout several southern states. 
That I am a contractor doing business as Haymes Con-
struction Company and am the sole owner and proprietor of 
same, doing construction work and have been doing such 
work continuously for twenty-five (25) years or thereabout; 
that by virtue of same, I bid for contracts for construction 
work in the aforesaid counties, and the city of Danville, and 
have been awarded numerous jobs of construction work in 
said territory; that said jobs were awarded to me by and 
through said bids; that I hav:e constructed numerous public 
buildings, public. bridges, and private buildings of consider-
able size and importance; that I have bid on and been awarded 
many contracts and did the work within the territory ·where-
in said Danville daily and Sunday Register chiefly 
page 2 ~ circulates ; 
That on the . . . . . . . day of ........... , 1929, I 
'vas awarded a contract by being the successful bidder, by the 
State Highway .Commission to relocate and build a hard sur-
face road, on Route #14, from near the residence of J. J. 
Patterson to Banister River, which contract was finished and 
the work accepted by the said State Highway Commission of 
\7'irginia about the 30th day of April, 1930; that on or about 
the JJ.th day of February, 1930, being the .successful bidder, 
the State liig·lnvay ConnnisRion of Virginia awarded me a 
contract to relocate and build the said road, Route 14, from 
a point at the base of White Oak ~-fountain on tl1e south side 
to a. point near Fall Creek, about 3 6/10 miles from Danville, 
connecting with. a ·project being done by a certain Larramore; 
·That on June 15, 1930, in yonr Sunday issue of said Dan-
ville Register that circulates in the territory as aforesaid, you 
maliciously published or caused to be published about me in 
said issue of said paper an article as an editorial, a false, 
defamatory, and libelous staten1ent as follows: 
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''SLOW WORI( ON THE OHATHA~I ROAD.'' 
"The contractor on the Chatham road is doing such slow 
work that it seems hardly possible that he can complete the 
job in time to have the road ready for the tobacco season. 
The Chatham road was closed last year on account of" the 
slow work of Contractor Haynes and it seems very unfair 
to the farmers who use the road and Danville business 'vhich 
loses when it is closed, that the same contractor should be 
allowed to impede the business of a whole community far 
more than is necessary, for two successive years. 
"If, as it appears, the work on the Chatham road cannot 
be completed by the opening of the tobacco season, the thing 
to be done, it seen1s to the Register, is to make the best of 
a bad situation. This newspaper appeals to the Highway 
Commission to instruct the contractor to begin work only on 
sections of the road around which a short and convenient de-
tour may be arrang·ed, so that there will be as little inter-
ference as possible with the business of the community be-
cause of the dilatory tactics of a road contractor. 
page 3 ~ ''The Registe,r frankly does not understand why 
the contractor on the Chatham road has been per-
Inittecl such an unreasonable length of tin1e to con1plete a 
job on one of the nwst hnportant state highways, a delay that 
has thoroughly tried the patience of citizens of Pittsylvania 
County and Danville. Son1etime the Highway Commission 
lets contracts on a ling thne basis in order to get the work 
clone cheaper, hut this was certainly not the case with the 
bidder on the Cl1atham road. Of course the contractor can 
do the job cheaper on this basis, and that is why the State 
had district engineers to supervise road construction, to see 
that the work is done according to specifications and as quickly 
as possible. On t11e Chatham road the contractor seems to be 
doing the job in his own time at least.'' 
Evidently intending ,in injure n1e in n1y said trade and call-
. ing· as well as 1ny good name, credit, and standing as a citi-
zen. 
That on the said 15th day of June, 1930, you maliciously 
published or caused to be published in your said newspaper, 
the Danville Register, in said issue words that were insult-
ing,· and calculated to bring about a breach of the peace, as 
follows: 
"SLOvV WORT{ ON THE CHATHAJ\II ROAD." 
•' The contractor on the Chathan1 road is doing such slow 
work that it seems hardly possible· that he can complete the 
-, 
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job in time to have the road ready for the tobacco season. The 
Chatham road was closed last year on account of the slow 
work of Contractor Haynes and it seems very unfair to the 
farmers who use the road and Danville business which loses 
when it is closed, that the same contractor should be allowed 
to impede the business of a whole community far more than 
is necessary, for two successive years. 
''If, as it appears, the work on th~ Chatham road cannot be 
completed by the opening of the tobacco season, the thing to 
be clone, it seems to the Register, is to make the best of a bad 
situation. This newspaper appeals to the Highway Commis-
sion to instruct -the contractor to begin work only on 
page 4 ~ sections of the road around which a short and con-
venient detour may be arranged, so that there will 
be as little interferenoo as possible with the business of the 
community booa.use of the dilatory tractics of a road con-
tractor. 
''The Register frankly does not . understand why the con-
tractor on the Chatham road has been permitted such an un-
reasonable length of time to complete a job on one of the 
most important State Highways, a delay that has thoroughly 
t.ried the patience of citizens of Pittsylyania County and Dan-
ville. Sometimes the Highway Commission lets cont~acts on 
a long time basis in order to get the work done cheaper, but 
this was certainly not the case with the bidder on the Chat-
ham road. Of course the contractor can do the job cheaper 
on this basis, and that is why the State has district engineers 
to supervise road construction, to see that the work is done 
according to specifications and as ·quickly as possible: On 
the Chatham road the contractor seems to be doing the job in 
his own time at least." 
That said editorial entioned Contractor "Haynes" instead 
of Contractor ''Haymes'' meaning Contractor ''Haymes'', he 
being the person who had the contracts. 
That said editorial was. given special position, in that, it 
was made the leader, being place at the head of the editorial 
column of said Sunday edition of the Danville Register; that 
said editorial was maliciously misrepresenting 1ne to the pub-
lic over a large territory wherein I bid for and secure con-
tracts and is damaging to me in my trade and calling, hu-
miliating to me, and will be embarrassing to me in my fu-
ture endeavors to obtain business of a similar nature. 
That Larramore Construction C.o. during the construction 
r>eriod of both of the aforementioned contra~ts, was between 
me and the city of Danville at all times on the same road 
doin the same type of work, and was chief cause of the road 
being blocked. 
-----! 
R. A. James, Jr., v. C. H. Haymes. 27 
page 5 } That said first named project was finished in a 
satisfactory manner and time to th.e State Highway 
Commission of Virginia, so far as any fault lies in me; and 
said second .named project, now in course of construction is 
and has been proceeding to a finish with rapid progress and 
in a most satisfactory manner meeting or exceeding the sched-
ule of the State Highway Commission of Virginia at all 
times. 
That said first named project was supervised by a road en-
gineer of the said Highway Commission, and all the work 
was done under the guidance, of same; that I am doing all of 
the work on the second ·named project under the supervision 
and complete guidance of an engineer, representing the said 
State Highway Commission of Virginia; 
That said issue of said newspaper of June 15th, 1930, cir-
culated in Pittsylvania County, Virginia, and I believe it 
circulated over the said other counties, and the city of Dan-
ville, Virginia. . 
On account of said malicious publication done or caused 
to be done by you, I have been damaged in my trade and call-
ing, and also in my good name and credit, and I therefore 
bring suit against you for the recovery of the sum of fifty 
thousand dollars. 
AMENDMENT. 
That also on the June 15, 1930, in your Sunday issue of 
said Danville Register that circulates in the territory as afore-
said ·you maliciously published OF caused to be published 
about me in said issue of said paper an article as an editorial 
which from their usual construction and common acceptance 
or construed a.s insults and tend to violence and breach of the 
peace words that were inculting, defamatory and as follows: 
''SLOW WORK ON THE CHATHAM ROAD. 
''The contractor on the Chatham Road is doing such slow 
work that it seems hardly possible that he can complete the 
job in time to have the road ready for the tobacco season. 
The Chatham Road was closed last year on account 
page 6 ~ of the slow work of contractor Haynes and it seems 
very unfair to the farmers 'vho use the road and 
Danville business which loses when it is closed, that the same 
contractor . should be allowed to impede the business of the 
whole community far more than is necessary for two succes-
sive years. · 
·'If, as it appears, the worlr on the Chatham Road cannot 
be completed by the opening of the tobacco season, the thing 
I. 
I 
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to be done it seems to the Register, is to make the best of a 
bad situation. This newspaper appeals to the Highway Com-
mission to instruct the contractor to begin work only on sec-
tions on sections of the road around which a short and con-
venient detour may be arranged, so that there will be a little 
interference as possible with the business of the community 
because of the dilatory tactics of a road contractor . 
. ''The Register frankly does not understand why the con-
tractor on the Chathan1 Road has been permitted such an un-
reasonable length of time to complete a job on one of the 
most important state highways a delay that has thoroughly 
tried the patience of citizens of Pittsylvania County and Dan-
ville. Sometimes the Highway Commiss~on lets contracts 
on a long time basis in order to get the work done cheaper, 
but this was certainly not the case 'vith the bidder on the 
Chatham R-oad. Of course the contractor can do the job 
cheaper on this basis, and that is why the state had District 
Engineers to supervise road construction, to see that the work 
is done according to the specifications a.nd as quickly as pos-
sible. On the Chatham road the contractor seems to be doing 
the job in his own time at least.'' 
That said editoria.n~ mentioned contractor Haynes instead 
of contractor Haymes n1eaning contractor Haymes, he being 
ihe person who had the contract. 
That said editorial wa.s given ·special position, in that it 
was 1nade a leader, being placed at the head of the editorial 
column of said Sunday Edition of the Danville Register; that 
said editorial was 1naliciously rnis'represent me· to the public 
. over a large territory, wherein I bid for and •secure 
page 7 ~ contracts and is damaging to me in my trade and. 
calling, humiliating to me, and will be embarrassing 
to me in my future endeavors to obtain business of a similar 
nature. 
That Larramore Construction Company during the con-
struction period of both of the aforementioned contracts, was 
between me and the City of Danville, at all tin1es on the same 
road doing the san1e tupe of work, and was chief c.ause of the 
1~oad being· blocked. 
That said first named project was finished in a satisfactory 
manner and time to the State Highway Con1mission of Vir-
ginia, so far as any fault lies in me; and said second named 
project, now in course of construction is and has been pro-
ceeding to a finish with rapid progress in a most satisfac-
tory manner, meeting or exceeding the schedule of the State 
Highway Commission of V~rginia at all ~hues; · 
That said first named proJect was supervised by a road en-
gineer of the said Highway Con1mission, and all the work· 
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was done under the guidance of same; that I am doing all 
of the work on the second named project under the super-
vision and complete guidance of an engineer representing the 
said S'tate Highway Commission of Virginia ; 
That said issue of said newspaper of J·une 15th, 1930, cir-
culated in Pittsylvania County, Virginia, and I believe that 
it circulates over the said other counties and city of Danville, 
Va. 
On account of said malicious publication of insulting words 
done or caused to be done by you I have been damaged in my 
trade and calling and also in my good name and credit, and 
I therefore bring suit against you for the recovery of the 
·sum of $50,000.00. 
C. R. "\V.A.RREN, 
N. E·. CLEl\fENT, 
p. q. 
C. H. H.A. YMES. 
Executed on the 17 day of July, 1930, by delivering a true 
copy of the within Notice to Rorer A. James, Jr., in person, 
within my county. 
page 8} J. C. EDW .A.RDS, 
Deputy for C. R. ~iurphy, Sheriff of Pittsyl-
vania County, Va. 
And at another day, to-wit: 
·virginia: 
At a Circuit Court continued and held for the County oi 
Pittsylvania, at the Courthouse t~ereof on Monday the 22 day 
of September, 1930. 
It is ordered that the defendant file his pleas and grounds 
of defense within twenty days from this date. 
The following· is a copy of Special Plea No. 1 filed in the 
Clerk's Office on 9th October, 1930: 
' 'Virginia : 
In the Circuit Court of Pittsylvania County. 
C. H. Haymes 
VB. 
R. A .• Jmnes, Jr. 
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PLEA IN ABATE:I\1ENT. 
''This defendant in his own proper person comes and says 
that this court oug·ht not to have or take any further cog-
nizance of the notice of motion insofar as it alleges or at-
tempts to allege a cause of action under Sec. 5781, Code of 
Virgnia, commonly known as the Anti-duelling Act of Stat-
utes of Insulting· Words, because said defendant says that 
the supposed cause of action, if a.ny, attempted to be set out 
in said notice of motion as afoJ.~esaid did not, nor did any 
part thereof arise within the County of Pittsylvania, but that 
said supposed cause of action, if any, did arise wholly within 
the City of Danville, Virginia, and that at the time of the 
serving· of the notice of motion in this case, the said def·end-
ant, R. A. James, Jr., did not reside in the County.of Pittsyl-
vania, but that he did then reside and has ever since resided 
and does now reside in the City of Dantille, Virginia, and 
this the defendant is ready to verify. 
''Whereupon he prays judgment whether this court can or 
will take any further cognizance of the action afore-
page 9 } said attempted to be set out in said notice of mo-
tion if same is claimed to be an allegation of a cause 
of action under the aforesaid statute. 
R. A. JAMES, JR. 
State of Virginia, 
C~ty of Danville, to-wit: 
This day personally appeared· before me, the undersigned 
Notary Public, R. A. James, Jr., who being by me duly sworn, 
made oath that the facts and things contained in the fore-
going writing are true to the best of his knowledge and belief. 
Given under my hand ths 2nd day of October, 1930 .. 
F. C. HOWARD, 
Notary Public.'' 
The following is a copy of Special Plea No. 2 filed in the 
Clerk's Office on 9th October, 1930: 
''Virg·inia: 
In the Circuit Court of Pittsylvania County. 
C. H. Haymes 
vs. 
R. A. James, Jr. 
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SPECIAL PLEA. 
"And for a further plea the defendant says that the pub-
lication of the editorial alleged against him was made in good 
faith, believing the facts as therein stated to be true, with-
out malice or illwill and that same was not prepared or pub-
lished personally by this defendant but was prepared and pub-
lished by his agent and employee· and neither he nor said 
agent or employee had any malice or illwill, express or im-
plied, against the contractor mentioned in said editorial. 
'''S'aid editorial 'vas published in good faith and was a fair 
and honest comment on matter of public concern, jn connec-
tion with public works, t-o-wit, construction of a public high-
way in the County of Pittsylvania and the actions of said con-
tractor and the. State Highway Commission in con-
page 10 ~ nection therewith. 
''Now the defendant says that the publication 
of said editorial and the special words mentioned in said no-
tice of motion was published at the time, place and under cir-
cumstances in connection with a. public matter as he was 
privileged and it was lawful for him to do, and this the de-
fendant is ready to verify. 
''Wherefore he prays judgment if the plaintiff ought to 
have his .aforesaid action against him. 
R. A. JAMES, JR. 
HARRIS, HARVEY & BROWN, p. d. 
State of Virginia, 
Ci~y of Danville, to-wit: 
This day personally appeared before me, the undersigned 
Notary Public, R. A. James, Jr., who being by me duly sworn, 
made oath that the facts and things contained in the fore-
g·oing writing are true to the be&t of his knowledge and be-
lief. 
Given under my hand this 2nd day of October, 1930. 
F. C. HOWARD, 
Notary Public.'' 
The following is a copy of Special Plea No. 3 filed in the 
Clerk's Office on 9th October, 1930: 
' 'Virginia : 
In the Circuit Court of Pittsylvania. 
C. H. Haymes 
vs. 
R. A. James, Jr. 
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PLEA OF JUSTIFICATION. 
''For a further plea in this behalf, the defendant says: 
That it is in fact true that, at the time of the ap-
page 11 ~ plication of the editorial complained of, the con-
tractor on the Chatham Road was doing slow work; 
that the records of the State Highway .Commission show that 
on June 1, 1930, the orig-nal contract referred to in the notice 
of motion had not been completed; that same was only 95% 
complete and had been 98% paid for and that the contractor 
used 232% of time, and as a matter of fact the contractor was 
charged by the State Highway Com1nission with $860.00 for 
overtime representing a delay of 86 days on said first con-
tract; that said first contract was not actually finished until 
May 10, 1930; 
''And as to said second contract mentioned in said notice 
of motion, on July 31, 1930, the said road was only 60% com-
plete, 73% of time had been consun1ed and 50% of the amount 
had be·en paid; that on July 1, 1930, only 40% of the work had 
been done, 48% ti:tne used and 45% had been paid for; 
''That said editorial was not intended and did not reflect 
in any way upon the said contractor in his trade or busi-
ness, nor charge him with lack of I<:nowledge, skill or integ-
rity in regard thereto, but merely charged that in combina-
tion with the State Highway Commission the road to Chat-
ham was closed last year, that is to say 1929, by the slo'v 
work of the contractor and that it seemed likely that busi-
ness along said road would be impeded more than was neces-
sary for two successive years; 
"That this 'vas in fact true and this the said defendant is 
ready to verify. 
R.. .l\.. J Al\IES, JR.' ' 
HARRIS, HARVEY & BROWN, p. d. 
State of Virginia, 
City of Danville, to-wit: 
This day personally appeared before 1ne, the undersig-ned 
Notary Public, R. A. James, Jr.% who heine: by me duly sworn, 
made oath that the facts and tlungs contained in the attached 
plea of justification are true and correct to the best of his 
knowledg·e and belief. . 
Given under my hand. this 2nd day of October, 1930. 
page 12 r F. C. HOWARD, 
Notary Public.'' 
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The following is a copy of the demurrer filed in this cause 
on 9th October, 1930. 
''Virginia: 
In the Circuit Court of Pittsylvania County. 
C. H. I-Iaymes 
vs. 
R. A. James, Jr. 
DE~IURl{,ER. 
"Now comes the defendant, Rorer A. James, Jr., and says 
that the notice of motion in this case is not sufficient in law 
and as the grounds of his demurrer sets out the following: 
1. That the alleged editorial cotnplained of shows on its face 
and the notice of motion shows on its fact no defamatory 
\Vords which prejudice the plaintiff in his trade or business; 
that the words complained of are not actionable· at common 
law for the reason that they do not directly tend to the preju-
dice of plaintiff in his trade or business; 
2. That there are no allegations in the notice of motion 
which allege a cause of action under the provisions of Sec. 
5781 of the Code of Vit·ginia; · 
3. That the notice of n1otion apparently attempts to charge 
in one count two causes of action, one at common law and 
one under the statutes of Virginia, and such causes of action 
cannot be charged or blended in one count; 
4. That the words charged cannot be construed as insulting 
or tending to breach the peace; and _ 
5. That the notice of motion shows on its face that the words 
complained of were spoken as fair comment on a matter of 
public interest and the notice of motion admits that said 
words were true hut denies that the fault lay in the 
pag·e 13 ~ contractor for the slowness or delay complained of. 
'' vVherefore the defendant prays judgment. 
HARRIS, :HARVEY & BROWN, p. d.'' . 
The following is a copy of the grounds of defense filed h1 
this cause on 9th October, 1930. 
''Virginia: 
In the Circuit Court of Pittsylvania County. 
C. I-I. Haymes 
vs. 
R. A. James, Jr. 
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GROUNDS OF DEFENSE. 
"Now comes this defendant, R. A. James, Jr., as he has a 
right to do and states his grounds of defense informally in 
writing as provided by Sec. 6046, Code of Virginia, 1924, and 
sets out the following: 
1. Defendant contends that the notice of motion, if it is 
claimed to alleged cause of action under the Anti-duelling 
Statute, that the venue of such ·an action is in the City of 
Danville where the defendant resides and where the news-
paper editorial complained of was issued and published and 
to raise this question of venue he files first, and prior to 
demurring or filing any grounds of defense, his formal plea 
in abatement. 
2. Defendant contends that the notice of motion sho,vs 
on its face that the alleged editorial is not libelous and that 
no notice of motion has been served upon him which cor-
rectly or properly alleges a cause of action for libel at com-
mon law or a cause of action under inculting words, and he 
has filed after his plea in abatement and after his special 
appearance for the purpose of filing said plea in aba te·ment, 
a demurrer to said notice of. motion. 
3. D·efendant says that the editorial complained of was 
published in his newspaper, which is issued and published in 
the City of Danville. He does not deny that 
page 14 ~ copies of same went into the County of Pittsyl-
vania, but he does deny that the editorial 
QOmplained of was written by him personally or that 
he· had any sort of malice or illwill of feeling against 
the plaintiff; that said editorial was written by his regular 
editorial writer, William Meacham, which said· William 
Meacham had no sort of illwill, malice or desire to injure the 
plaintiff or anyone else; that the whole purpose of the edi-
torial was a fair and honest comment upon public matters, 
believing same to be true and with an earnest and honest 
desire to speed up the construction of a public highway for 
the convenience, benefit and profit of citizens of the state 
at large and particularly the County of Pittsylvania and City 
of Danville and no reflection was intended or made upon the 
said plaintiff as to his character, integrity or ability to work; 
that the only thing complained of was the slowness with 
which the State Highway Commission was permitting and 
. requiring said work to be done and the slowness with which 
the contractor was executing the work; that as a matter 
of fact the work on the Chatham road was slow and the facts 
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stated in said editorial true; that the plaintiff has suffered 
no sort of damage and the editorial had no effect except to 
cause the State Highway Commission to more fully co-operate 
with him through its engineers so that he was enabled, after 
the publication of said editorial, to increase the profit of the 
contractor in his second or la~t contract; 
That in accordance with· defendant's information the first 
contract the contractor had with the State Highway Com-
mission was dated J nne 8, 1929, and. the contract provided 
for completion on November 1, 1929; that the work was be-
gun July 9, lf)29, but the contract was not finished and ac-
cepted until May 10, 1930; that while plaintiff· admits that 
the work on the road was slow, but alleges that it was through 
no fault of his but the fault of T. C. Laramore, another con-
tractor, the editorial complained of did not, nor does the de-
fendant now charge the plaintiff with fault and the defend-
ant's sole object and purpose in publishing said editorial was 
a fair, honest and reasonable comment on a matter of great 
public interest in an effort to protect the interest of the 
public at large and that the improved highway 
page 15 ~ might be completed as rapidly as was reasonably 
possible, said editorial in no way undertaking to 
fix the fault or blame or do injury to anyone. 
R. A. JAMES, Jn. 
State of Virginia, 
City of Danville, to-wit: 
This day personally appeared before me, the undersigned 
Notary Public, R. A. ,James, Jr., who being by me duly sworn, 
made oath that the facts and things contained in the fore-
going writings are true to the best of his knowledge and be-
lief. 
Given under my hand this 2nd day of October, 1930. 
And· at another day, to-wit: 
Virginia: 
F. C. HOWARD, 
Notary Public.'' 
.At a Circuit Court continued and held for the County of 
Pittsylvania, at t~e Courthouse thereof on Monday the 24th 
day of November, 1930. 
-----, 
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This day came the parties by their attorneys and the de· 
fendant filed his demurrer to this notice assigning his several 
grounds thereof, and the Court doth sustain the demurrer as 
to the third ground assigned with the leave to the plaintiff 
to amrnend, which is accordingly done and doth overrule the 
same as to all other grounds assigned, to which action of 
the Court in allowing the plaintiff .to to a·mmend the defend-
ant exce·pts, and to which action of. the Court sustaining the 
demurrer as to the third ground assigned the plaintiff exce·pts. 
Thereupon the plaintiff 1noved the Court to strike out Special 
Plea No. 1 fi~ed by the defendant in abate.ment of the cause 
of action in so far as it attempts to allege a cause of action 
under Section 5781 of the Code of Virginia, which motion 
the Court sustained, to which the defendant excepts. And 
!hereupon the plaintiff moved the Court to strike 
page 16 ~ out Special Plea No. 2 filed by. the defendant which 
the Court sustained, to which the defendant ex-
cepts. Thereupon the defendant file4 his Special Plea No. 3 
in Justification of the cause of action and the general issue, 
to which the plaintiff replied generally. And thereupon came 
a jury to-wit: "\Vhite Shelton, C. S. Fulton, 0. H. Allen, J. 1\L 
Andrews, C. D. Harvey and D .. A. Compton, who being formed 
according to law and sworn well and truly to try the issue 
joined, who proceeded to hear the evidence, and not having 
fully heard the same were adjourned over until tomorrow 
morning at 10 o'clock. 
. And at another day, to-wit: 
.Virginia: 
At a Circuit Court continued and held for the County of 
Pittsylvania, at the Courthouse thereof, on Tuesday the 25th 
day of November, 1930. 
This day came as well the plaintiff by his attorneys and the 
defendant by his attorney and the jury sworn on yesterday 
appeared in court according to their adjournment who pro-
ceeded to hear the evidence, and not having fully heard the 
same were adjourned over until tomorrow morning at 10 
~~~ -
And at another day to-wit: 
Virginia: 
.At a Circuit Court continued and l1eld for t.he County of 
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Pittsylvania, at the Courthouse thereof on "\Vednesday the 
26th day of November, 1930. 
This day came again the plaintiff by his attorneys and as 
well as the defendant by his attorney, and the jury sworn on 
1\tionday appeared in Court according to their adjournment 
on yesterday, and having fully hea.rd the evidence, instruc-
tions of the Court and argument of counsel upon their oath 
do say. ''We· the jury find for the plaintiff & assess his danl-
ages at $4,500.00. '' Whereupon the defendant by counsel 
moved the Court to set aside the verdict of the jury and 
€-nter judgment for the defendant, because contrary to the 
law and the evidence, 'vhich motion is continued until the 
15th day of December, 1930. 
And at another day to-wit: 
Virginia: 
At a Circuit Court continued and held for the County of 
Pittsylvania at the Courthouse thereof on Thurs-
page 17 }- day the 18th day of December, 1930. 
This day came again the parties by their attorneys and 
tlw motion to set aside the verdict of the jury made on the 
26th day of Novo1nber, 1930, having been submitted in term 
is ordered set for decision and judgment on said verdict in 
vacation. 
And now at this day to-wit: 
Virginia: 
In the Clerk's O_ffice of the Circuit Court for the County of 
Pittsylvania, at the Courthouse thereof on Friday the 4th 
day of Septmnber, 1931, the following order was this day re-
ceived by the Clerk of said Court in vacation, to-wit: 
C. H. IIaymes 
vs. 
R. A. ~lames, Jr. 
ORDER IN VACATION, SEPTE~iBER 4, 1931. 
This day by consent came again the parties by their attor-
neys, in vacatiqn, and the Court having maturely considered 
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the motion of the defendant to set aside the verdict of the 
Jury, rendered at the November term, 1930, and enter judg-
ment for the defendant, doth overrule the said motiop, to 
which the defendant. excepts. Therefore, it is considered by 
the Court that the Plaintiff, C. H. Haymes, recover from 
the Defendant, R. A. James, Jr., the sum of four thousand 
five hundred ( $4,500.00) dollars, with interest from the 26th 
day of November 1930, the date of said verdict, and his costs 
by him in this behalf expended. The defendant indicating . 
his desire to apply to the Supreme Court of Appeals, for a 
Writ of Error, it is ordered that this judgment be suspended 
for sixty days on the execution by the defendant, or some-
one for him, within ten days of a bond in the penalty of :five 
thousand ($5,000.00) dollars, with security approved by the 
Clerk of this Court, a.nd conditioned according to 1aw. 
It is ordered that the Clerk of the Circuit Court 
page 18 } of Pittsylvania County enter a vacation. This the 
4th day of September, 1931. . 
J. T. CLEMENT, Judge. 
Teste: 
S. S. HURT, Clerk. 
page 19 } The following certificates of exception were :filed 
with me July 24, 1933. 
J. T. CLEMENT, Judge. 
CERTIFICATE OF EXCEPTION #1. 
The following, which is hereby identified by the court, is 
all of the evidence introduced in this case, both for the plain-
tiff and for the defendant: 
page 22 } In the Circuit Court of Pittsylvania County, ·vir-
ginia. 
Charles H. Haymes, Plaintiff, 
t'S. 
Rorer A. James, Jr., Defendant. 
Chatham, Virginia, 
June 1, 2, 3, 1933. 
Appearances: N. E. Clement, Esq., C. R. Warren, Esq., 
Rnd H. T. Clement, Esq., for the Plaintiff; M. K. Harris, 
Esq., of Harris, Harvey & Brown, for the J?efendant. 
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page 23 ~ J. T. JENNINGS, 
called a$ a witness on behalf of the plaintiff, and 
being first duly sworn, testified as follows: · 
DIRECT E·XA}IIN.ATION. 
By Mr. N. E. Clement: 
Q. Are you Mr. J. T. Jennings? 
A. Yes, sir. 
Q. Where do you live, Mr. Jennings Y 
A. I live on the highway between here and Danville. 
Q. You live at Blairs¥ 
A. Yes, sir. 
Q. Where were you living in 1930? 
A. I was living in the same· place. 
Q. At the same place. Did you see~ editorial in the Dan-
ville Register of June 15, 1930, accusing Mr. Haymes of slow 
work and dilatory tactics on this contract he had the·re at 
the timeY 
A. Yes, sir. 
Q. Did you see ~Ir. Haymes' force frequently while they 
were there at work during that time Y 
A. Yes, sir-saw them almost every day. 
Q. Well, this editorial accuses Mr. Haymes of slow work 
and dilatory tactics and other things. State to the court and 
jury whether or not Mr. Haymes and his force carried on this 
work in a prompt and business-like manner? 
A. I think he did, yes, sir. 
CROSS EXAMINATION. 
By Mr. Harris: 
'Q. ~Ir. Jennings, when was Mr. Haymes' contract to be 
finished? 
A. I don't know, sir. 
Q. vVhen did he begin work on it Y 
A. I don't remember that-some time along in the spring. 
Q. vVhen did he finish? 
A. I suppose in September. I don't know-! don't remem-
ber. · · 
Q. You don't know when he began, when he fin-
page 24 ~ · ished, or when his contract was to be finished Y 
A. Well,- I know, but I can't remember the dates. 
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RE-DIRECT EXAMINATION. 
By Mr. Clement: . 
Q. Who else had another contract touching I-Ia.ymes' con-
tract south of there-between Haymes and Danville Y 
A. Mr. Laramore did. 
Q. Mr. Laramore nf Danville? 
A. Yes, sir. 
Q. Now then, when ~fr. Haymes had the first contrdct, from 
Chatham to Bannister River, who had the contract from Ban-
nister River to White Oak 1\{ountain ~ 
A. Mr~ Laramore had that. 
J. C. BLAIR, 
called as a witness on behalf of the plaintiff, and being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. H. T. Clement: 
Q. Is your name 1\{r. J. C. Blair? 
A. J. C. Blair, yes, sir. 
Q. Where do you live, 1\{r. Blair? 
A. I live at Blairs, ten or twelve miles south of here. 
Q. On that old road from Chatham to Danville Y 
A. Yes, sir. 
Q. Were you living· there in 1929 and 1930¥ 
A. Yes, sir. 
Q. During that time, 1\{r. Blair, were you in a position to 
notice the work that ~Ir. Haymes was doing on that road 
he 'vas building f 
A. Yes, sir, I saw them most of the time when they were 
along there in front of my house, and I was 
p~g~ 25 ~ travelling on the road sometimes when they were 
, on other parts of the work. 
Q. Will you tell the court 'vhether or not 1\{r. Haymes car~ 
ried on the work in a business-like· way, and a.s fast as he 
possibly could? · · 
A. I thoug·ht they were getting along splendidly. I thought 
they were p:ushing the men. as fast as they could be pushed 
-and progressing ·nicely with the road . 
. Q. What 'vas the quality of th~ road that they built? 
-· A. I don't know whether it was asphalt or tar. 
Q. I don't mean what vlas it made of, but what was the 
quality of the road-was it a good road or a bad road f 
A. A good roa.d, I call it. 
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Q. Mr. Blair, who had a contract between ~Ir. Haymes and 
Danville at that time 7 
A. I know the man's name as good as 1\fr. Haymes', if I 
could call the name. 
Q. Was it Mr. Laramore? 
A. Mr. Laramore! That's it! 
Q. l\fr. Haymes had another contract from Chatham to 
Bannister Bridge the fall before that. Did this same man 
have a contract leading from Bannister Bridge on over to 
White Oak ]\fountain before that t· 
A. Yes, sir. 
Q. That was Route 14 at the time 1 
A. I don't know 'vhether they changed it to 14-I know it 
'vas this same road. I don't know when they changed the 
number. 
CROSS EXA:rviiNATION. 
By 1'Ir. Harris: 
Q. Mr. Blair, when was it when he was building the road 
along in front of your house, when you say you observed 
himf 
A. He was working along in that neighborhood for several 
1nonths-hYo or three months, I reckon. 
Q. Well, what two or three months? 
page 26} A. V.7ell, I think he 'vas there in June, July and 
August. I think he was there those months. I 
know he was there July aud Aug·ust, and I think he was there 
in June. 
Q. I am talking about right in front of your house where 
vou saw him? 
"' A. You mean how long he work right in front of my house Y 
· Q. Yes. 
A. I couldn·'t tell you that-several weeks, though, right 
.along there. They were passing and hauling materials there 
nll the time from Blairs Station there, and they were passing 
ther~ constantly. 
Q. l\{y question was when you sa'v them when they were 
'vorking in front of your place? 
A. I don't remember just how long they ·were right there. 
I saw them more w11en they were building the road im-
mediately in front of rny house. · 
Q. I want to know when that was-it couldn't have taken 
them two or three months to build that, could it f 
J.\.. No. 
Q. When was thatf 
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A. Well, it was my opinion they were there in August, but 
I don't know-it might have been July. 
ASA DOUGLAS, ·. 
called as a witness on behalf of the plaintiff, and being first 
duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. N. E. Clement: 
Q. Your name is A sa Douglas f 
A. Asa Douglas, yes, sir. 
Q. You live on the highway between here and Danville, 
which was Route 14 in 1929 and 1930? 
A. Yes, sir, I live in the fork of Spring Garden 
page 27 ~ Road. 
Q. You remember distinctly about Mr. Haymes' 
contract when he was working from White Oak Mountain 
to the base of Fall Creek Hill 1 · 
A. Yes, sir. 
Q. Did you observe his work! 
A. Yes, he seemed to have two or three gangs-some grad-
ing, some putting down tar. . 
Q. Did you see an editorial in the Danville Register of J nne 
15, 1930, accusing ~Ir. Haymes of slow work and dilatory tac-
tics on this contract he had there at the time? 
A. Yes, sir. 
Q. Did you read that editorial T 
A. Yes, sir. 
Q. Well, how did it appear to you at that time and before 
that time ; please state to the court and jury whether or not 
at that time and prior to that time Mr. Haymes and his force 
had been carrying on· he work in a proper and business-like 
manner. . 
A. Yes, sir, they seemed to be a.t work. I !!.ever seen any-
body lacking on the job. Everybody seemed to be at work. 
Q. Did you ever see anybody playing any dilatory taqtics f 
A. No, sir, I never did. 
Q. You live right on the road? 
A. Yes, sir. 
Q. State whether you had observation of the whole line 
of the work from the base of the mountain to Fall Creek Hill? 
A. Well, I didn't see it all. Everybody seemed to be at 
work-getting there early in the morning, and all. 
Q. Did you see anybody playing any dilatory tactics? 
A. No, sir. He had two or three bos~ in en. 
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Q. You couldn't call back three years and tell what time 
they were at your house Y · 
page 28 ~ A. No, sir. 
Q. But you had observation of practically all the 
line of the work during the life of that contract! 
A. Yes, si~. 
Q. And you never saw any playing along there Y . 
A. No, sir, I never saw any playing anywhere. 
Q. You remember distinctly about the first contract Mr. 
Haynes had up here between Chatham and Bannister River? 
A. Yes, sir .. 
Q. Do you remember whether or not at the same time 
anybody had a contract from Bannister River to White Oak 
Mountain? 
A. Yes, sir, Mr. Laramore. 
Q. Do you remember. who had the contract between Mr. 
Haymes and Danville-the s·econd contract Y 
A. Mr.- Laramore. 
Q. They were both carrying on work at the same timet 
A. I think he started a little earlier than Mr. Haymes. 
Q. On the second contract Y 
A. Yes, on the second contract, I mean. 
BOB CARTER, 
called as a witness on behalf of the plaintiff, and being first 
duly sworn, ~estified as follows: 
DIRECT EXAMINATION. 
By Mr. H. T. Clement: 
Q. Is your name Bob Carter? 
A. Yes, sir. 
Q. Where .. do you live, Mr. Carter? 
A. I live on the Chatham highway. 
Q. On the road from Chatham to Danville Y 
} I 
' . 
A. Yes, sir, about seven miles from here. 
page 29 } Q. That is the road that was known as State 
Highway 14? 
A. Yes, sir. 
Q. Were you living there in 1929-30? 
A. Yes, sir. 
Q. Did you have an opportunity to observe the manner in 
which ].!Ir. Haymes carried out his contract of building the 
road by your house there Y 
A. Y ~s, sir, I saw him every day. 
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Q. Tell the court whether or not he carried out his con-
tract in a busin€ss-like, prompt and efficient manner? 
A. I think he did, sir, so far as I know about construction 
work. He kept his hands at work, I know that. 
Q. Did you have an opportunity to observe his first contract, 
that led from Chatham to Bannister River? 
A. Yes, sir, I travelled that road. 
Q. Could. you tell the court whether or not he made reason-
able progress on that first contract, taking into consideration 
the wea.ther and everything Y 
A. I think he did. 
Q. When J.\llr. Haymes had the :first contract, from Chatham 
to Bannister R.iver, was another contractor working from 
Bannister Riv.er to White Oak Mountain Y 
A. Yes, sir. 
· Q. vVho was that contractor¥ 
A. Mr. Laramore. 
Q. And when Mr. Haymes had the second contract, leading 
from Wbite Oak Mountain to Fall Creek Bridge, was that 
same contractor working from Fall Creek to Danville Y 
A. 1\rfr. Laramore was working on the road; I don't kno'v 
whether it was the same· contract or not. l\!Ir. Laramore 'vas 
working on one end while l\!Ir. Haymes was work-
page 30 ~ ing _on the other. 
CROSS EXAMINATION. 
By ~ir. Harris : . 
Q. Mr. Carter, when did 1\:Ir. Haymes start work on the first 
contract? 
A. I don't remember the date, but I kno'v iny children 
were coming to school at the time, and I remember our having 
to detour around by ~Ir. Whitehead's. 
Q. In the winter time f 
A. It was along in school session. 
Q. Do you remember 'vhat year it was f 
A. I think it was the vear before he had that other contract 
over there, wasn't it Y .. 
Q. I am asking yon. 
A. I think it was. 
Q. Do you know when the contract required him to finish 
the work, and do yon know "then he did :finish it Y 
A. No, I don't. 
Q. What is your business, ~{r. Carter Y 
A. Farming. 
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Q. This road that ~Ir. Haymes was working on is 9ne of the 
principal roads in Pittsylvania County, isn't it 1 
A~ ·wen, it is a national highway now. 
Q. It is a much-travelled public road 7 
A. Yes, sir. 
Q. Goes right by your house 7 
A. Yes, sir. 
Q. Was the work in front of· your house being done on the 
first contract or second contract? 
A. It was the second contract. 
· Q. Well, now, you say that when the first contract work was 
being done, you had to detour around by Mr. Whiteheadts? 
A. Yes, sir, but not only on account of ~{r. 
page 31} Haymes' work; Mr. Laramore was working on the 
road, too. 
Q. So you, in travelling along the ro~d, did not have any 
opportunity to observe how the work was being done Y 
A. The first contract 7 
Q. Yes, sir. 
A. No, sir, not as good as I did the second. The second 
contrac-t, they did the concrete work right in front of my 
home. . . 
Q. When was that? 
A. It was during the beginning of the road, when they were 
putting in the culverts. 
Q. And how long did they continue that in front of you-r 
house7 
A. Until it was more convenient for them to move it further 
down the road. · 
Q. Could you tell ho·w long that was' 
A. A month-hardly a month. 
Q. The time you observed him was the first month 7 
A. Well, not only then. 
Q. How did you observe it after that time? 
A. Well, his force would pass home every nigh~ and every 
1norning. They W'"ould conw down in the evening and go back 
in the morning. · · 
Q. Did :.Mr. Haymes ever work on the road at night? 
A. I think he did ;gome hauling at night. 
Q. \\7hen was that 1 
A. I don't know-during the work. 
Q. "\Vhen does the tobacco market in Danville usual1y open? 
A. They don't have any. :fixed time. Last year it opened 
early. That time I think it opened in October. · · 
Q. Do you raise tobacco, ~Ir. Carter? 
A. Yes, sir. 
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page 32 r Q. Youhad to haul your tobacco to Danville over 
this road and sell it? 
A. I don't remember ever detouring over it. The road was 
finished before the .tobacco sea~on opened. 
Q. If it hadn't been finished before the tobacco season 
opened, it would have been quite inconvenient, wouldn't it Y 
A. Certainly. 
Q. You, along with other citizens, were anxious to see the 
road opened before the tobacco season Y 
A. Yes, sir, all of us were. 
Q. Going back to this first contract, did you know when the 
contract required Mr. Haymes to finish it! 
_ A. No, sir, I didn't know a thing in the world about that. 
. Q. Did you ever hear Mr. Haymes say when he was going to 
complete the· second contract Y _ _ ._. . 
A. No, sir. 
Q. Did you ever ask him f 
A. No, sir. 
C. H. HANCOCK, 
~lied as a witness on behalf of the plaintiff, and being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. N. E. Clement: 
Q. Mr. Hancock, where were you working in the year 1929 
and 19307 
A. Dry Fork. 
. Q. As operator and agentY 
A. Yes, sir. 
Q. Did you go back and forth every day from home-you 
live in Chatham Y 
A. Yes, sir. 
Q. And you drove over there and back every day f 
A. Eyery day except Sunday. 
page 33 ~ Q. Mr. Hancock, do you remember when you were 
first required to detour around those contracts over 
there, and which was the :first contractor to cause you to de-
tour! 
A. Laramore, the man between Bannister River and Dry 
Fork Church~that was the first road torn up. 
Q. He was the first man to block the road betw.-een the two 
contracts? 
A. Yes, sir. 
Q. State to the court and jury whether or_ riot, after .Mr. 
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Laramore fixed .his ro~d _ from the bridge out beyond Dry 
Fork, whether or not you could use the same detour? 
A. A very short time afterwards I could. · 
Q. How did you come 7 
A. Came from Dry Fork to Bannister River to the Lara-
more ~ont:ract, we11t· to .the old road at Cherry Stone Creek, 
and came ·to Chatham on the hard surface road all the way. 
Q. Do you know whether or not, during that winter, prior 
to April, whether Mr. ·Haymes alone caused you to· detourY 
A. No, not that I know of. It was a very short time, right 
at the river, he made an incline so you could get up on· tha,i 
road, so you could come on anyway. 
Q. Was that about Christmas time Y 
A. Yes, sir. 
The Court: The incline .was so you could get up on the 
old road7 
Witness: Yes, sir, he made a gangway. 
Q. Eve~ybody could· get up it fairly·well, couldn't theyY 
A. Everybody did. I didn't hear any complaints. 
Q. Then, when you came back to Chatham from Bannister 
Bridge over the old road, that was not detouring-you were 
back on the highway Y 
A. No, I got in the road at the church at Dry· 
page 34 ~ Fork, and stayed on it until I got to Chatham. 
Q. Were you working at Dry Fork when Mr. 
Haymes had his second contract f 
A. Yes, sir. 
Q. Was there any stone delivered there at Dry Fork to Mr.· 
Haymes while you were there! 
A. Yes, sir, lots of it. . 
Q. Do you know whether Mr. Haymes carried on his work 
in a rapid, business-like manner 7 
A. Yes, sir, they went on with it as fast as they could-
as fast as they could unload it. 
Q. Was that the second contract, or both Y 
· A. The last contract. He did not have his rock there with 
the first contract. That was at Chatham, I imagine, for that 
one. 
C. H. HAYMES, 
the plaintiff, called as a witness on his own behalf, and being 
.nrst duly sworn, testified as follows: 
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DIRECT EXAMINATION .. 
By Mr. Warren:· 
Q. What is your name f 
A. Charles H. Haymes. 
Q. Are you the C. H. Haymes who is doing work as the 
Haymes Construction Co. Y - · 
A. Yes, sir. 
· Q. Where do you live, Mr. Haymes T 
A. Chatham. 
Q. Mr. Haymes, what is the type of work that you da in 
your contracting Y 
A. Well, I do a great many kinds of construction work. 
Recently it had been a greater portion road construction. 
Q. ~{r. Haymes, Mr. Harris said this morning, in 
page- 35 .~ his opening statement, -that you had little or no 
experience, prior to the contract on Route 14 be-
tween here and Dan;ville in 1929; is that true f If not, please 
tell the jury of s~ch ro~ds and highway construction as you 
have done. · 
A. Well, I hadn't done very much road construction, but 
a mechanic that has s-erved the better part of his life in gen-
eral construction-! never felt like it was necessary for him 
to have served any great length of time. I knew how to build 
the road, and I demonstrated that. 
Q. Prior to this 1929 contract, did you have a bridge con-
tract on this same road Y 
A. Yes, sir. 
Q. Didn't you build a macadam road several years. ago from 
Danville going out toward Franklin County f 
A. Yes, sir. 
Q. Mr. Haymes, I hand you here an editorial. 'V'ill you 
look that -over and·. tell the jury 'vhether you have ever seen 
it before or not-a. copy of it, 'vhere it appeared, and 'viii you 
introduce it· in evidence as an exhibit in this case. 
A. This is an editorial referring to me of June 15, 1930, 
from the Danyille Register. I read it on the same Sunday 
that it 'vas circulated. 
Q. It appeared in the Danville Register on the 15th day of 
June, 1930. vVere you at your home in Pittsylvania County 
when you read that editorial Y . 
A. "fes, s~r. I "ras in town. ~Iy home is ~ot immediately 
'in town;. but I was at the hotel here in Chatham. 
Q. Were you at work on a conb~act at -that time. between 
here and Danville 1 
A. Yes, sir. 
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Q. How was tha.t contract obtained, 1'Ir. liaymes 7 
A. The State Highway Department issued invitations or ad-
vertisements for bids, and I bid on it, along 'vith a number of 
other contractors, and our bid was low. 
page 36 ~ Q. When did you bid on it 1 
A. June 4. 
Q. I am 'talking about the second contract 7 
A. That was February 11, 1930. 
Q. When was work started on that contract 7 
A. l\iarch 25, 1930. 
Q. When was this contract awarded to you7 
A. The awarding of contracts-! don't think we have any 
date of that. 
Q. Was there any con1munication with you, from the time 
that it was discovered that you had the low bid, from the 
State I-Iighway Commission, informing you about when you 
might go to work! 
· A. No, sir, I never had any official notice from the High:. 
'vay Department that my bid was even low, or that there 
was any intention of awarding the contract. I was in Rich-
mond when the bids were submitted, and knew, of course, that 
my bid was low, and that was all that I knew about it until 
I heard indirectly from other sources that my bid had been 
(!Onsidered low by the Department, and I made a. trip to Rich-
mond. I was anxious to start operations at the earli~st date 
possible, and I made a trip to Richmond-! believe February 
the 28th, the records will show-and asked for the contracts, 
and was advised that they were not ready, but I insisted 
that there was no reason why we shouldn't have them, and 
the office force did get the contracts ready so we were able 
to furnish bond and complete the contracts, so far as we 
were concerned, on ~larch 1, 1930. 
Q. Did they tell you at that time, by letter or verbally, 
about what date they would allow you to go to workY · 
A. No, they did not. 
Q. liow much time, under similar circumstances, after the 
contract is signed, does the State Highway take 
page 37 } before they order you to go to work? 
A. I think their provisions reserve ten days. 
Q. Ten days' 
A. Yes. 
Q. Then, according to that, you should have gone to work 
on the lOth day of 1\farch; is that correct? 
A. Yes, sir. 
Q. "\Vhen did you go to world 
A. The 25th day of l\Iarch. That is, I moved my equip. 
50 Supreme Court of Appeals of Virginia. 
ment-I. began moving my equipment. My actual work on 
the road didn't begin until the 3rd day of April. There were · 
buildings sitting in the right of way, and the right of way was 
in question. The only thing we had done from March 25 to 
the 3rd day of April was preliminary work-nothing toward 
the construction of the road. 
Q. Mr. Haymes, under the system you were working under 
at that time, did you have the privilege of starting that road 
before receiving orders to do so from the Highway Depart-
ment, or some official of the Highway Department? 
A. No, sir, if it had been left to me, I would have started 
. the 20th day of Ji,ebruary instead of the 25th day of March. 
Q. On the 20th day of February you were ready to go to 
work! 
A. Well, as far as I was concerned, I was ready to go to 
work any day after my proposal was submitted. 
Q. Finally, after you did go to work on the 25th day of 
March, did you have to go to the Resident Engineer or any-
one and demand of them that they let you go to work; if so, 
tell of that incident. 
A. I never received any· official notice to go to 
page 38 ~ work .. I came in contact with Mr. De Huff, the 
Resident Engineer, and urged him to let us start. 
It was a considerable job of work, and I wanted to get started 
on it as- early as possible, and; he told me he had his inspector 
with him a.t the time, and thought that he would be able to 
get going about the 25th of March. 
Q. Then, even after that, when you moved your equipment 
over there and were ready to go to work, there were parts 
of the right of way that were still unsettled that delayed 
you further; was that what you said a while ago 1 · 
A. Yes, sir. 
Q. How much time do you think you lost on this delay after 
the 25th of March, after you were over there ready to go to 
work? - I 
A. My records-! only recorded fourteen days. 
Q. Will you offer this editolial as an exhibit in this testi-
nlony-it has been read to the jury once, and will probably 
he read again. Let it be marked Exhibit Haymes 1= 
A. Yes, sir. 
Q. What was the completion date, 1_\lfr. Haymes, of that 
1·oadT 
A. September 1, 1930. 
Q. We are still talking ahout the second contract. When 
did you complete that road, to all intents and purposes-
that is, turn traffic on it Y 
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A. Well, it was open to traffic September 1, but there was_ 
minor shaping up which required several days. The R~si• 
dent Engineer reported it complete September 13. 
Q. As a matter of f~ct, did the State Highway Commission 
accept it as of September 13 Y 
A. Well, I never worked on it any more, and I have been 
paid for it. 
Q. What was the ·original stze, in dollars and cents, of this 
contract! . · 
A. In round figures, ·it was $118,000.00. 
Q. Was it increased or decreased after beginning 
page 39 ~ work Y 
A. Increased. 
Q. To what extent! 
A. About $5,500.00. 
Q. 'Vhat are the terms of the State Highway Con;tm.ission 
in regard to increasing the amount of work on any contract; 
. does that automatically extend your timet 
A. Yes, sir, that is the method. _ 
Q. Mr. Haymes, about the payments-will you tell the jury 
how the payments for a contract of this nature, running over 
a given period of time, are made to the contractor. 
A. They are made on the basis that probably would call 
for my explaining the method of the bids to start with. 
Q. That is what I want you to do. 
A. We submit a bid on what is known as a unit basis-
so much per acre for clearing and grubbing, a given price 
per cubic yard for excavation, a price per lineal foot for 
drain pipe, a price per cubic yard for concrete, and a price 
per square yard for macadam or any other hard surface that 
is required. The payments are based upon the completed 
amounts as per that bid. 
Q. I don't know whether you understood me or not. Did 
they pay you any money during the tenure of this contract 
before it was completed Y 
A. No, sir, they paid me money- . 
Q. (interrupting) I am trying to find out how they arrived 
at the amount of n1oney they paid you from time to time. 
A. From the completed units as I have described. 
Q. Do they pay you for all the work on those completed 
items! 
A. They pay me 90% for every completed item or portion · 
of completed item of the bid price. 
page 40 } Q. Now at a certain period, when these esti-
. mates are. made up, if you have moved 1,000 yards 
of dirt and put down 1,000 yards of base stone, why then 
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they would pay you for 900 yards of dirt and 900 yards of 
base stone; .is that correct T · 
A. ~hey pay-me for 1,000 yards, less 10%. 
Q. Wh~1t is that 10% held up for, Mr. I-Iaymes; what is 
the purpose of that 10% T 
A. It is to secure the Highway Department. 
Q. Now according to yo~r statement, you never collect a 
cent of money from tlie Highway Department on any of 
these contracts until you have comp~eted the work for which 
you are paid, and then you just get 909"o of it; is that right Y 
· A. Yes, sir. 
Q. Now, 1\tir. Ifaymes, is there any other safe-guard that the 
State Highway Deparhnent requires of you before they will 
allow you to take a contract f 
~- Yes, sir, they require us to give a bond of 100% of the 
contract. 
Q. What does that bond cost you, ltir. Haymes t . 
A. For road construction it costs 1% of the co~ tract price 
or any a4ditional. that may be added to the contract. 
Q. Ac9ording to that, $123,000~00-which 'vas the final total 
-would cost you $1,300 in cash for your bond 1 
A. I don't think $1,300 is just right. I think it was $1,200 
and something. 
1Yir. Harris : If your Honor please, I submit to the Court 
I can't see any materiality to that line of testimony. It 
is highly imma terif.ll. 
Mr. Warren: If your Honor please, here is the situation: 
I a.m trying to get before this jury what it cost this man to 
complete and to operate under conditions such as those were, 
and then later on I propose to ask this jury to take into con-
sideration the amount of investment he has, the amount he 
spent .on the job, to detennine the amount of libel. 1Yir. 
Harris, in his opening statement, was talking 
page 41 ~ about us scrapping over $400.00. This man had 
~n exorbit~nt ·amount of money invested. 
The Court :· Objection overruled. 
. Q. yon had to put up your bond, they retained 10% of the 
money that was coming to you, and then you had to finance 
th~ job of your o~vn responsibility absolutely; is that true~ 
· A. Yes, sir. 
Q. How much did it take to finance a job like that f 
A. Thirty-five to forty-five thousand dollars. ~{y equip-
ment that operated on that project-the inventory of it the 
day this editorial was written-
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Q. (Interrupting) Wait a minute, l\ir. Haymes. I want to 
know the cash money-you said that was around $35,000.00; 
and what was the value of your equipment? 
A. $45,000. It invoiced that on that da.y. 
Q. Mr. Haymes, at the time that this editorial appeared, 
'vhat was the state of progress that you were making on this 
road? 
A. Well, I started in fourteen days behind. Of course that 
was lost to start with, the fourteen days, to me, so far as 
progress was concerned, but at the time the. editorial was 
written-was circulated-we had ca.ug·ht up the fourteen lost 
days. 
Q. Then does the Highway Conunission give you a schedule 
by which to run in these contracts~ 
A. No, sir. 
Q. Then do you outline a schedule of your own? 
A. Yes, sir. 
Q. And you tell the jury that the time this editorial ap-
peared, you were running well within the bounds of your 
schedule? 
A. The per cent of "rork we had done at the time of the 
circulation of the editorial and the amount of time used was 
around 50%. 
Q. Now, Mr. Haymes, how much money of the origin~l 
$118,000-or what was finally $123,000-what part of that 
contract price had you consumed at the time this 
page 42} editorial was written! 
A.. You mean the amount that had been paid 
me? 
Q. Yes, sir, about what per cent of the whole t 
A. I don't recall that percentage, but it was a great deal 
smaller in proportion than the actual time and work that had 
gone through, because it was for a class of work that did not 
run in to money. 
Q. At the tin1e the editorial appeared, about how much of 
your time had expired, if you start 'vith the lOth of march~ 
roughly speaking, about how much at the time this editorial 
appeared1 
A. About 40%, I think it is. 
Q. Forty to fifty per cent-for~y to forty-five per cent? 
A. I would sa.y it was some,vhere about forty to forty-five. 
Q. l\fr. IIayTnes, the records will show that you had not been 
paid, nor had your estimates _entitled you to be paid anything 
like that much of the tnoney. Will you explain to the jury 
this seeming disagreement. 
A. I just stated it. The bulk of the work we bad been doing 
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u.p to that time did not represent and run into money near so 
fast as the hard-surfacing did, which there had been only 
30% of hard-surfacing put in at that time. . 
Q. What is the nature of the work that you do in the first 
part of the contract·! 
A. That consists--our first work is clearing and grubbing. 
Q. How much of that was completed on the date of this edi-
torial Y · 
A. 100%. 
Q. What is the next job Y 
A. Excavation. 
Q. How much of that was completed on the date of .this 
editorial! 
A. Seventy-five to eighty per cent. The next item was 
drainage and concrete work; that comes ahead of excavation. 
Q. What percentage of concrete work and drainage had you 
completed¥ 
A. Ninety per cent. 
Q. And in addition to that you had done about 
page 43 ~ 30% of laying the base stone of this work! 
A. Yes, sir. 
Q. Do you think the records will show that, Mr. Haymes Y 
A. Yes, sir. 
·Q. Mr. Haymes, what are the items of expense. in doing 
this grubbing, excavating, ditching and drainage work? 
A. That is largely labor. There is some material in con-
nection with the drainage, but the bulk of the expense of 
that is labor. 
Q. After you begin to lay the hard-surface, Mr. Haymes, 
what are the items of expense then Y 
A. Well, in that case we had to buy· the stone, pay the 
freight and delivery agent on it, in addition to putting it in 
place. 
Q. Was there a great deal of difference required in the 
amount of labor to put down the hard-surface or lay the base 
stone than there was in this grubbing and clearing? 
A. If there was any difference, it was less than we had 
spent-
Q. But it was insignificant either way? 
A. It was insignificant either way. 
Q. What kind of top surface did you put on this road T 
A. We put on what is known as a bituminous wearing coat 
on top of it. 
Q. Was that costly, or was it cheap; please tell the jury 
how you had that put on and what it cost. · 
A. That was put on by the square yard, furnished by a 
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company, and distributed on the road by the square yard, 
making it an item that ran into money very fastly. 
. Q.. ~fr. Haymes, basing my question on what has 
page 44 ~ just gone before, is there any given period of time 
during the duration of any of these contracts that 
you could determine the a1nount of work done by the amount 
of money spent, with any degree of accuracy 7 
A. It 'vould be very hard to do. ·. 
Q. At the time this editorial appeared in the Danville Reg-
ister on the 15th of June, you stated a moment ago that prac-
tically every statement in it was unfounded and false Y 
A. I certainly do. 
Q. Was it possible for the Danville Registe.r or any in-
dividual to get facts as to the progress of that road, if they 
had seen fit to refer to the proper sources for it-was it pos-
sible for them to get it 7 
A. Yes, they could have got the Highway Department's. 
Q. Did anything appear in the newspapers eight or ten 
days later that proved they could have gotten proper figures 
if they had made the proper investigation 7 
A. Yes, there was a news item. 
Q. I hand you a news item. Please state the name of the 
paper, the date of the article, and state whether or not you 
saw tha.t when it came out f 
A. Yes, I read it. . 
Q. What is the date of it, and what is the paperY 
A. I read it in the·Danville paper, Wednesday, June 25, 
1930. 
Q. I ask the privilege to read this and submit it as an ex-
hibit. This appeared in the Danville Register on Wednesday, 
.Tune 25, just ten days later, after the editorial. (Filed as 
Exhibit Haymes 2.) 
pag·e 45 ~ (Mr. Warren reads :) 
."CHATHAM RO.A.D TO BE OPEN IN SEPT.-WORK 
WILL BE COMPLETED IN TIME FOR OPEN-
ING OF LOCAL TOBACCO MART. 
Because of the fear which has been prevalent among to-
bacco growers of Pittsylvania County that the work on the 
Chatham highway would not be completed in time for the 
opening· of the Danville tobacco market, Senator W. A. Gar-
rett and Delegate Maitland Bustard recently called upon H. 
C. Shirley, state highway commissioner in Richmond to dis-
cuss the situation and prevail upon the commission to rush the 
work to completion. 
They were promised every cooperation in speeding the 
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work. 4Jl engineer of the highway department was sent to 
make a check on the progress being made. It was found that 
the Haynes construction company, which is doing the work 
was up to schedule, and that the road will be finished by Sep-
tember 1; a month before the opening of the Danville market 
is scheduled. It wa.R also learned that the state will have 
spent $10,000,000 up to July 1st on highway construction in 
Virginia and $3,000,000 for n1aintena.nce. Several million· dol-
lars more are to be expended on the highway system of the 
state. 
Hight of way engineers will come within the next ten day8 
to begin preliminary work on the construction of a ·new 
straightened state highway between :.Martinsville and Dan•dlle. 
~.Phis indicates that work on the new road will commence in 
the near future.'' · 
page 46 ~ Q.. Between the time of the appearance of this 
editorial 'vhich you complain of, Mr. Haymes, and 
the appearance· of this news story, did you put on .any extra-
ordinary force, or in any way increase your capacity on that 
road over there 1 
A. I reduced my payroll slightly, a sn1all amount. 
Q. You reduced your payroll¥ 
A. Yes, sir. I paid my la.rgest payroll of the entire job 
was Ina de on June 7. 
Q. The largest payroll of the entire job w·as made on June 
7, and after this editorial appeared you continued to reduce 
your payroll week after week until the job was finished? 
· A. Yes, sir. 
Q. Mr. Haymes, I am g·oing back to the financial side· of it 
again. In a contract of this nature, about what profit do you 
figure on a. contract of this size? 
A. We estimate a profit of 10% on a. contract of this size of 
the gross proceeds. 
Q. That esthnate is fixed by experience on other contracts! 
A. Yes. 
Q. After overhead expenses and all other expenses are 
taken off? 
A. Yes, sir. 
Q. Do you get about that on. a contra~t in tbe even! that 
there is no abnormal weather and that tlungs go along In the 
·ordinary ·way f . . 
A. On some of our contracts we get more than that. On 
contracts of that size, 'vo usually feel very certain. qf that 
·much profit under favorable conditions. 
· Q .. ~Ir. Haymes did you ha~e a job on this same road, pack 
between that job and Chatham, the year beforef · 
A. Yes, ·sir. · 
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page 47 ~ Q. ~fr. Haymes, under the system that the Ifigh-
way -Department was proceeding under at that 
time, did you have anything at all to do with the detours 7 
A. Nothing whatever. 
Q. ·who was responsible for the detours-to locate them and 
keP.p them in order and everything f 
.l'l.. The Highwal' Department. 
Q. Did you know anything about the detours around either 
one of these jobs of yours-was it any duty of yours to know 
about them? 
A. I just knew about them from common knowledge-it 
,-.,·as no duty of mine. 
Q. "\\'hen did you start the first job in 19291 
A. You mean beginning actual work 1 
Q. Yes, sir. 
A. July 8, 1929. 
Q. ''Then was the contract awarded to you Y 
A. vVell, I don't know-as I stated a while ago, the only 
thing I know is when I submit a bid and when the c9ntract is 
turned over to me for our signature~ · 
Q. \Vhen was that done? 
A. The proposal was submitted .Tune 4. 
Q. And when did you get the contract for your signature 1 
A. J nne 24, I think it was. 
Q. And when did you go to work! 
A. July 8. . · · · 
Q. And wl1at was the condition under which you worked on 
_this second contract, as pertaining to orders from the State 
and delays which you suffered during that time? 
A. rrhe second contract? 
Q. The first contra.ct. . 
pag·e 48 } A. \Vell, I wa~ in the same fix that any. ot.~1er 
· · . person would be If I were prevented from starting 
'on then1~ · 
Q. Well, were you prevented-that is what I want you to 
tell 1ne? 
A. I certainlv was. 
Q. 'Vell, ho"; much, and in ,vhat way? 
A. Well, I felt that I was delayed eighteen days in start-
ing· the first one. 
'Q. VI af.l ther·~ ~my trouble of rights of way and mistakes of 
engineers or nnythh1g of that kind that delayed you on this 
job? 
A. Yes, sir. 
Q. All right, will yon tell the jury 'vha.t that was. . 
A. Well, we started at a point on the job that was not besi 
~uited for us to start .at, so far as our success was concerned 
Q. 'Why did you do this t 
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A. We were requested to do so. 
Q. By whomY 
A. By the Distr·inct Engineer, ~Ir. Bryant. 
Q. Later did you find any mistake in the grading, the slope 
stakes as you call them, and did that hinder you in any wayY 
A. Yes, that is made a record of in a letter to the Depart:-
ment by us. C> 
Q. Mr. _Haymes, what about the weather that fall, after the 
first of September? 
A. The weather conditions and the nature of the ground 
that we were to build the road on made it impossible to con-
struct the type of road called for after the middle of Sep-
tenlber, and on account of the weather conditions and lost 
tin1e we had to encounter in our efforts to try to go forward, 
we lost $2,500.00. 
Q. Mr. Haymes, at the time this particular weather set in, 
i u spite of all the delays that you had had on account of the 
Highway Department-at the time this particular weather 
. set in, what was the status of your progress on 
page 4~ ~ this first contract f 
A. At September 1 we were on time. Imme-
diately after the middle of .September, as I a moment ago 
stated, we were unable to carry on the kind of work that 
was required of us. 
Q .. Didn't you stop on account of the weather? 
A. Yes, sir. . 
Q. Mr. Haymes, if you had had an average amount of work-
ing days in September and October, what would have been 
the condition of your first contract at the first of November? 
A. We would have been able to complete it in time in the 
number of wor~ing days allotted in the contract. 
Q. As a matter of fact, did you ever consume any more 
time in working on that first contract than you would have 
consumed within the completion period, had the weather been 
possible for you to go ahead Y 
A. We did not. 
Q. And how much money did you say you lost Y 
A. $2,500.00. 
Q. 'V ell, tell the jury how you did that. 
A. Eight hundred and some dollars of it went as demurrage 
to the railway company. We lost-buried in the mud-six 
oar loads of stone that cost $150.00 a car-that included the 
purchase of the stone, freig·ht and drayage. The balance of 
the $2,500.00 consisted of labor, and in addition to the loss 
of the six cars, we moved and re-handled ten cars. They 
<lumped it out on a point out on the road to get it away from 
the ra.ilwa.y station, and the re-handling of that stone repre-
sented a cost to us of approximately $1.00 a ton. 
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. 
Q. Now, Mr. Haymes, Mr .. Harris said something this morn-
ing about your picking up speed after this editorial 
pag·e 50 ~ appeared, and among other things he mentioned 
that you borrowed some equipn1ent from Mr. Lara-
more in the second contract; is that true 7 
A. No, sir. I never borrowed it or rented it. Mr. Harris 
said I rented it at the price o.f $20.00 a day. I never rented 
any equipment from Mr. Laramore in 1930. 
Q. Did you have any of his equipment ov:er there Y 
A. I never had any of his equipn1ent. I don't think I could 
have got it, because he was using it himself. 
Q.. Did you borrow his roller in the first contract Y 
A. I used his roller a 'few part days in the latter part of 
'29 when we were meeti~g each other just at the river. 
Q. You used his roller part of three days Y 
A. It could have been more than three days, but it was just 
parts of days. 
· Q. Why were you not using your own f 
A. Mine was broken down for three or four days. 
Q. When did you finally complete your first contract t 
A. April 24. · . . 
Q. When did the State Highway Department stop you in 
the winter of 19301 
A. January 6, 1930. 
Q. Did you go back to work in April Y 
A. Yes. The order to shut down was January 6 to April 
G. \Ve went to work after or on April 6, and completed it 
by April 24. 
Q. Now, Mr. Haymes, Mr. Harris also stated that you 
didn't have sufficient equipment to do that job. I will ask 
you this question: Does· the Highway Department make any 
investigation, or ask you any questions, or require any state-
ment of your equipment before they let a contract Y 
A. Yes, sir. 
Q.. Did they on this occasion! 
A. On both. 
page 51 ~ Q. Did you give them that information 7 
A. I gave them an inventory. 
Q. Were they· satisfied with it? 
A. They didn't complain. 
Q. They gave you the job, didn't theyf 
A.· Yes, sir. 
Q. Mr. Haymes, this editorial says that you blocked that 
road for two years. Of course, the inference is that if' the 
statements they made there had happened to be true-
Mr. Harris: I object to that, as being argumentative. 
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· Q. As a matter of fact, how many da.ys did you ever, in-
dependently of ~Ir. Laramore, block that road on either con-
tractY 
A. Eight days. 
Q.. When. 'vas that? 
A. April 16 to 24, 1930. 
· Q. Mr. Haymes, did you ever~ at any time~ put up an abso-
lutely impregnable blockade of that road at any point' 
~. ~o, sir. · 
Q~ Did Mr. Laramore¥ 
A. Y~s, sir. 
Q. Where? 
A. At Bannister Bridge and at ~,all Creek. 
Q. Wl1en did Laramore put that up after he started Y 
A. Immediately after he started. 
Q. Ho,v did he block that bridg·e¥ 
A. He first fastened a wire cable from one side of the 
bridge to the other, and ·afterwards he was required to take 
that down, as I understood, and he substituted chains. 
Q. And it was absolutely impossible to drive over it or 
around itY 
A. Yes, sir. 
page 52 ~ Q. Now that blockade at the top of Fall Creek 
Hill; what relation was that f 
A. That was the dividing line. 
Q. Where his started and yours stopped? 
A. Yes, sir. 
Q. How was that blockade Y . 
A. It was a fence from one side of the right of 'vay to the 
other, with a gate. · 
Q. Was it possible to go around it any way? 
A. No, sir. · 
Q. Did he keep that gate openY 
A. No, it· was loclred. 
Q. IIe kept that gate locked 1 
A. Yes, sir. . 
Q. I want to ask yon this question. In that first contract, 
who actually :finished their work first, you or ~{r. Laramore 
-had a turn-key job! 
A. We did. 
Q. How do yon know 1 , ., 
A. Because the .same machine that chstributed the last as-
phalt for us, distributed for him. 
Q. ·After you had finishedY 
A. Yes. 
Q. What was the nature, 11:r. Haymes, of the soil that yon 
were worldng in in the first contract,. 
A. Our term for. that is excavation. 
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Q. All right, sir. 
A. It was a nature of material that doesn't appear to ever 
get dry after the fall sets in. When it rains on it and gets 
it wet, it remains so throughout the winter. 
· Q. Did you treat that dirt in any way, in order 
page 53 ~ to get on with the workY 
Q. How? 
A. Yes, sir, I started treating it in October. 
A. Putting top soil on from adjoining land. 
Q. What happened f 
A. That got wet and we threw that out. 
Q .. Then what happened¥ 
A. We built a sub-base of field stone from White Oak Moun-
tain. 
Q. You hauled the stone from over there Y 
A. Yes, sir, we hauled it. 
Q. When was this road inspected with· the core drill-the 
second onef 
A. 14Jarly in September, 1930. 
Q. I tl1iuk we have a record here that the road was actually 
accepted ou the 13th of September. Anyway, when did you 
next hear of any objection being raised to the quality or 
nature of that road Y 
A .. Mr. De I-Juff brought me the information on November 
24, 1 930, the clay that the case was to be called in court .. 
Q. 'rhe first time it 'vas tried Y 
A. Yes, sir, this case. 
Q. "\\'hat did he say to you, ~ir. Haymes, on that occasion-? 
A. He reported that the road was shy in thickness, referr_ing 
to the thickness of the surfacing. He reported it shy at a 
nu1nber of places. 
Q. Mr. Jiaymes, if that had been true, what expense would 
it have involved, as far as you are concerned 1 · 
A. Well, the way he advised me at that time, it would have 
amounted to $10,000. 
Q. What did it develop into? 
A. He and I met over there, and he measured it and he 
reported it up to requirements. 
Q. Was Mr. De Huff here that same day that 
page 54} he told you of that discrepancy in that road-
wasn't J\.Ir. De Huff here to testify against you, or 
for Mr . .TnmP.Rf 
A. Yes, sir. 
Q. And. that morning he had told you about that thing. 
\Vhen the tests were finally made, 'vhat was the condition of 
affairs over there as to the depth of the surfacing? 
A. I have just stated that he, hims~lf-
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~Ir. Harris: I desire to object-
The Court: If- Mr. De Huff takes the stand on behalf of 
the defense, you can then ask him that question, and if he 
doesn't admit it, you can then introduce this evidence. 
1\tir. Warren : All right, sir. 
CROSS EXA}IINATION. 
By l\fr. Harris : 
Q. l\fr. Haymes, have you any partner in business in the 
Hayn1es Construction Company f 
A. No, sir. 
Q. You are the sole owner of it? 
A. Yes, sir. I might set you straight on that. My son is 
a partner 'vith me now, but was not then. 
Q. The Haymes Construction Company, at the time of these 
contracts, was your own company~ 
A. Yes, sir. . 
Q. Your correct nan1e is Haymes, H-a-y-m-e-s, isn't it Y 
A. Yes, sir. 
Q. I believe this editorial refers to you as Haynes? 
A. Yes, sir, along with the other mean thing·s it says in 
there. 
Q. It called you out of your name f 
A. Yes, sir. 
Q. The editorial appeared on June 15, and you 
page 55 ~ read it on that same day? 
A. Yes, sir. 
Q. Did you kno'v l\.fr. James-Mr. Rorer James here? 
A. I don't think I did. 
Q. When you read the editorial, did you go to see Mr. James 
about it! 
A. No, sir. 
Q. Did you go to see anybody about it Y 
A. No, sir, except a lawyer. 
l\fr. H. T. Clement: \Ve object to that, your Honor. 
Q. Did you go over to see any of the newspaper people¥ 
A. No, si~. 
Q. You dicln 't go over and make complaint to them, or ask 
for any correction? - · 
1\tlr. H. T. Clement: We object to that. There is no duty on 
Mr. Haymes to go over there and seek a correction. · 
The Court: The objection will be sustained. A man doesn't 
have to go-he can go to court. The law provides that a de-
• I 
i 
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fendant may tender an apology, but there is no duty on the 
plaintiff .to go and demand an apology. 
Q. You instituted this suit on the 17th of July, 19307 
A. Yes, sir. 
Q. That was before this contract was completed, of course t 
A. Yes, sir.· 
Q. 1\ir. Haymes, I sho'v you a copy of a letter which was in-
troduced at the last trial of this case, which was written by 
you, June 27, 1930. Will you look at that and identify it as 
a letter which you wrote and signed. 
A. Yes, sir, this appears to be a copy of the letter I wrote 
Mr. De Huff. · 
Q·. vVho was Mr. De HuffY 
page 56 ~ A.. He was the Re-sident Engineer. 
Q. A.s I understand it, he was the engineer who 
resided in this county, and had immediate charge of this 
work? 
A. Yes, sir. 
Q. Then :Wir. De Huff was under whom 7 
A. I think he "?as under the District Engineer. 
Q. And the District Engineer was under-
A. The Construction Engineer. 
Q. The Construction Engineer was under the Chief En-
gine-er, and the Chief Engineer was under the Commissioner T 
A. Yes, sir. 
(Mr. Harris reads letter marked Exhi:bit Defendant A..) 
"HAYMES CONSTRUCTION COMPANY 
General Office 
CHATHAM :VIRGINIA 
"ROUTE NO. 14 PRO.TECT NO. 577-0 
June 27, 1930 . 
. Department of Highways 
Danville, Virginia 
Gentlemen: 
Attention: ~Ir. 1\L S. De Huff 
Resident Engineer. 
A.s per your request of today we are writing you regard-
ing the report that is being g·enerally circulated about the 
completion of the above road project. The question :of when 
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the road will be finished has to be answered by us a num-
ber of times daily, and we invariably answer it by s~ying we 
hope to co~plet-e. the road about Octaber 1. We do not re-
call having ever outlined to anyone just what our plans 
would be to complete the road at the earliest possible date. 
According to the short time allowed in the proposal, we 
~hould have been permitted to start work at a much earlier 
date than we did. We were in a position to start 
page 57 ~ work within ten days after submitting our propo-
sal. It is to be noted that we never received an offi-
cial notice of being awarded the contract. We simply heard 
of it indirectly and made a trip to Richmond February 28. 
At that time the contract forms had not been completed, but 
the office force did put the contract forms in order so 've 
were able to complete the contract bond March 1, but we 
were not given instructions to proceed with the work until 
March 25. We call attention to these facts to point" out that 
all delays that happen to road constructions are not always 
the fault of the contractor. It appears to us there is a vast 
deal of unnecessary· criticism and meddling from sources that 
know very little about whats going on, and we wish to assure 
you that our purpose is to exert every possible effort to com-
plete the road as soon as possible. 
Very truly yours, 
HAY·M:ES CONSTRUCTION CO. 
By: CHARLES H. HAYMES.'' 
Q. That letter, Mr. Haymes, refers to what we have talked 
about here as the second contract Y • 
A. Yes, sir. · 
-1, Q. And your contract with the State Highway Department 
required that tl1at contract be completed September 1? 
A. Provided they let me start on time. I had a right to un-
til. October 1. 
Q. And you told people that asked you about when you 
'vould get through, that the road 'vould be completed by Oc-
tober 1! · -
A. I think I did. 
Q. The tobacco market started -October 1 f 
A. I don't kno'v about. that. 
Q. And you did tell people that 'vere asking you every 
day that you expected to ·be through by October 1? 
A. That is a casual question asked every road contractor-
when the road wiii be finished. 
Q. And you would always answer it, October 1 f 
R . .A. J'ames, Jr., ·V. c.· H. Haymes. 
A. I don't know as I ahvays did. 
Q. Don't you say here that you invariably did' 
A. To such inquiries as came to me, bec~use 
page 58} I didn't think it really concerned anybody except 
· the Highway Department and myself. 
Q. You didn't think that citizens along the highway had 
any interest-
Mr. N. E. Clement (Interrupting): That letter_ was written 
after the editorial was written. I think this letter should b<-l 
·stricken' out of the evidenee. · · · · . 
The Court: Mr. liarris is asking him if he didn't think 
tbe people ~ad any interest. _We are d~al~ng with the con-
tractor's rights· aild whether or not the contract was com-
pleted-! don't see that that is material. 
_Q. Your co~ tract for this second project contained a spC-
cial provision in it, did it not f 
A. Yes, sir.· · · . . 
Q. That provision was to the effect that if. ~atisfactory 
progress was not made on the road, that they would g·ive you 
. ten days' notice and take the contract away from you 1 
A .. I don't recall just how the provision reads, but it was 
to that effect. I don't recall just how it reads. . 
Q. That was what is calle<J. a special provision, and not ustt-
. ally in there Y . 
A. Well, th~y can place it . on, all contracts. 
Q. Was it in your first contract? 
A. It wa~ notnoted on the ~ctual contract papers, but the 
State Highway Contract,-! would hate to have. to be called 
upon to read a complete contract. . . 
Q. I am not calling upon you to r~ad· anything; is that. part 
of the uniform contract 7 
. A. It is .. And they can reserve that provision and write 
·it on the contract if they want to. It is provided for in the 
General Conditions of the Contract. 11 
· Q. It was not in. your first contract? 
A. I don't think the language-the special provisi01i-was 
in 1ny fir~t contract. . ' . · 
· Q. ·As to the firsf contract, your contract ~vith 
page 59 ~ the _Highway Department required .. that you 
· should complete that work on November l? 
A. Yes, sir, that was the agreement. · · · :· 
Q: Regardless of -\vho~e fault 'it . was-whether 'it was the 
weather or the State Highway Department's, yours, . or 
'vhose-it "ras not cmnpleted until the 24th of the follo,ving 
April, was ·it? · · : -.· 
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A. It was completed April24, 1930. . ~. . . · 
Q. Your contract contained a provision tJ;tat th,e State High-
way Department could cha~ge you at the rate of. $10.00 a day 
for the time that the contract ran over, did it notY 
A. If it was due to my fault; I think we might find a concli-
.tion of that kind in the contract, I am not.su;re. 
Q. And as to the first contract, the State Highway ])epart~ 
1nent first undertook to charge you with eighty-six days, did 
it not¥ 
·;.:A. Yes, sir. 
Q. And you, both ·by letter and by personal interview, pro-
tested that before the Commission, did you not Y 
A. Yes, sir. 
Q. The Commission finally held a meeting and gave you.a 
hearing,·! beli~ve, ill; 1931 about it, wasn,'~ itt . 
A. I don't think it was as late as '31. They used up a great 
4eal of time, h~t :r do.n't th,ink it was that late. 
-Q. And the final outcome of it was that the Commission 
did charge you $410.00-41 days-and they c:Qarged you for 
that at $10.00a day for 41 days' del~y on your first project! 
. A. ·Yes, "sir. 
Q. When a road CQntractor undertakes to build a road such 
as this was, Mr. Haymes, he usually goes and looks over the 
road before he bids on it; doesn't heY 
page 60 ~ A. Yes, sir. 
Q. You have lived in Pittsylvania all your life? 
A. Well, practically. 
Q .. You went out and looked over this project! 
. A. Yes, sir. 
Q. .A.nd of course you saw the nature of the soil Y 
.A. Yes, sir, but I didn't see the wet nature of the weath~.r 
we were going to have. · · 
Q. But you saw the soil Y 
.. A. Yes, sir, ·and I want· to -say in that connection, the soil 
wouldn't have bo~hereQ me and caused me any delay in nor-
mal weather. , 
Q. But as I understand you, Y<?U say you had an unusual 
amount of rainY 
A. I certainly do. . . 
Q. That was in September, October, and November, 1929? 
A. Yes, sir. .. . 
Q. As I understand you, during tlu:tt period, you had ail 
unusual amount of rainfall f · 
. .A. I had enough that the ground that I had to lay-~ hard-
surface on stay~d in mud. I don't know whether it is so unu-
sual or not, but I do know that the road was wet from the 
middle of Septem~r on. Late 'in the evening sometimes we 
would find some· short patches we would discover -we ·could 
p~t ~he base on, and we would, even if it was in' the night-time. 
Q. You had to haul your ston~ from where for this project~ 
A. From the station here. 
Q. The station· at Chatham 7 
A. :Yes, sir. 
Q. ·You hauled it by trucks t 
A. :Yes, sir. -
Q.· When· you build a road, it is necessary, is it 
page 61 } not, from the contractor's point of view, that the 
; traffic for the time being be detoured over some 
pther route? . . . ; .. 
A. At. the time of this particular contract and the· second 
contract,. the State did provide the detours, but .in .some i~-:­
stances they do not; they require the contractors to take care 
of them. · -
Q. Here you had detours f 
A. ·Yes, sir. 
Q. I am not -interested in who had to furnish them-in 
building a road, you have got to keep traffic off it so you can · 
work, haven't you f 
~ A. They have abandoned that provision now. They re-
quire the contractor to m~ntain it, either over the work or 
defour it, but in that case we were not required to do it. The· 
~State Highway Department handled t;he detours. · 
Q. And those detours the State Highway Departmen~ p~t 
in wer-e very difficult detours, weren't they Y 
A. I have heard that they were. 
Q. Now, Mr. Haymes, don't you know, as a matter o£ ·fact, 
-that they were Y 
A. I have every reason to believe they were, because the 
.road I was workng on certainly was. 
Q. They were· ordinary dirt soil roads f 
A. Yes, sir. · 
Q. Wasn't the detour that turned out here close to Chat ... 
ham and went around here by Mr. Whitehead's place-wasn't 
that one of the 'vorst detours yon ever drove over in your 
:life? 
A. I never drove over it. 
Q. Then there was another one over at a place called Tight 
Squeeze, wasn't there f 
, . A. There was a place on my road I crossed 
page 62 ~ called Tight Squeeze R<>ad. · · 
1\Ir. Clement:· I hate to object, but this seems to me a use-
· less waste of -time. 
· The Court: I allo,ved the plaintiff great latitude. 
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Q. During the mo-nths of October, Nove:tnber, December of 
1929, ·and January of 1930, regardless of whose fault it was, 
or what the cause was, it was a matter of very great incon-
v-enience to g-et from Danville to Chatham, wasn't it, Mr. 
Haymes?· 
A. It certainly was. 
RE-DIRECT EXA}IINATION. 
By Mr. Warren: '··· 
Q. Mr. Haymes, that letter that Mr. Harris introduced 
there, in which you were casually remarking to people' who 
asked you .the _question-you insinuated that you did that 
more to get rid of them than anything else. At the time that 
letter was 'vritten, how much time did you consider was due 
you? 
A. Thirty-two days. 
Q. How JllJlch .did they finally allow you f A: They finally consented to, I think, tw-enty-two days. 
Q. When did you finally complete the work Y 
A. September 13 .. 
Q~ Did you receive any bonus--isn't there a provision in the 
contract that states that yon get $10.00 a day bonus if you 
finish· ahead of timeT 
A. I have received it for contracts I have :finished ahead of 
ti~a· · · 
Q. But you didn't receive it on this~ 
A. No, sir. 
Mr. Warren : I can't find th.ose letters in which they allow 
him that time. At the proper time I would like to introduce 
them as exhibits. It may be that for the purposes of rebuttal, 
"'e may have to introduce those. · · 
Pl~intiff Rests. 
page 63 ~ SENATOR W. A. GAR.RETT, 
called as a witness on behalf of the defendant, ~nd 
being fir8t duly s'vorn, testified as follow~:_ :. 
DIRECT EXAl\1INATION. ··"· · ··7 •• • r' ·; •• . 
By ~fr. Harris : I ' • 
Q. Your name is Senator W. A. Garrett 1 
A. Yes, sir. . . 
Q. And I believe, Senator, that you Jive in. Henry Conntyt 
A. Yes, sir. · 
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.. Q. you represent, and have for many years represented; in 
the State Senate, the district of which Pittsylvania County is 
a partY · · 
A. Yes, sir. 
Q. There appeared in the Danville Register of Wednesday, 
June 25, a statement that the Chatham road would be open, iu 
September. That statement has been read to the jury. That 
·refers to Senator Garrett and Delegate Maitland ·Bustard 
calling upon Mr. Shirley. Do you remember calling upon Mr. 
Shirley in connection with the completion of the road-what 
was th.e occasion, Senator, of your going to see the Commis-
sioner with reference to it7 
Mr. N. E. Clement: I object-
, The Court: Wait a moment- . I 
. A. I heard that they were getting along right slow with the 
work-
· The Court: Objection sustained. Send the jury out for a 
few minutes. 
Mr. N. E. Clement: I ask your Honor to instruct the jury 
·to disregard what Senator Garrett said. 
· The Jury Retires. 
Mr. Harris: Will you permit the record to show that I 
expect to prove-
. The Court: He can answer. 
Mr. N. E. Clement : I expect it would be better to let hi~1 
bring out all he wanted to prove, in the absence of the jury. 
Mr. Harris: I expected to prove by Senator Gar:. 
page 64 ~ rett and Maitland Bustard that, various complaints 
having come to their attention about work on the 
Chatham road being slow, and considering t:P.e near approach 
of the tobacco season, they ·went to Richmond on another mat-
ter and, while they were there, called on Mr. Shirley, exanl-
ined the records in his office, and talked to him about it; that 
he explained to them that a number of complaints had come 
to his office; that he had sent engineers to inspect it, and haa 
directed the contractor to proceed more promptly with the 
work; and that he was glad to. tell them that, as a result of 
those efforts, the work had been speeded up and was about up 
·to schedule, and that the work would be completed in time·; 
·Senator Garrett and Mr. Bustard returned to Danville; ·a 
newspaper reporter called upon· them, and, as a result of th~t~ 
! •• 
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a news story appeared in the Register as a result of that in-
~rv~w. . · 
My purpose in offering- that is this : Plaintiff has :first i:Q.:-
troduced the editorial. He has then undertaken to introduce 
this newspaper article, so as to put the newspaper .editor,· or 
Mr. James, in the position of on the 15th of June saying that 
the road was slow, and on the 24th saying it was up to sc.hed, 
u~e-in other words, putting them in the position of saying 
something that they knew was not the facts. ~ 
I think I am entitled to Ethow the circumstances unde:r; 
which this was written. 
The Court: That they had reasonable. grounds for believ-
ing that the first one 'vas true Y 
1\Ir. Harris: 'J~hat the first one was true; that there had 
been such a change since that time, that they published the 
second story; and that therefore the sooond statement can't 
be taken as an admission by them-
The Court : That can be argued, ·but to admit that, I would 
have to admit purely hearsay evidence, and in the very teeth 
of Ja'mes vs. Haymes, .as reported in the South Eastern Re-
porter, .Volume 168-No. 2, Page 335, in which they ext>ressly 
.discard the reasonable· grounds theory. 
1\tir. N. E. Clemen.t: It appears that 1\fr. James' paper pub-
lished this editorial, and then later, ·On the 28th of June, 
\Vhich \Vas thirteen days later, published the article Mr. Har-
ris just read there-
page 65 ~ Mr. Warren: Just ten days later-it was on the 
25th. 
1\fr. Clement: (Continuing )-:-on the. 25th. Mr. James un-
dertakes to come in here,- after these two publications have 
been 1nade. He is denying any ·offense in the editorial, and 
now it appears that he ·is denying that-saying that that is 
.incorrect. 
Mr. Harris: No, I say that is correct. 
· 1\Ir. Clement: I fail to see the object- . 
The Court: The whole thing is based on hearsay evidence 
and probable cause. It is just a question to go right up again 
to the Court of Appeals. · 
. 1\Ir. Harris: I simply want to get my record clear, under 
Rule 22-that I state my grounds to the ·court in advance. 
~My position is that this evidence and similar e'!idence, also, 
js admissible and material UP.On the ground that the informa--
,tion of the defendant, or the defendant's agents, must always 
lle considered in considerhig the reasona bleiless of their· ac-
,tion, and whether or not there was malice,. and ·:whether· or 
not the con1ment was fair and honest,-my view. being this~: 
that that is the holding of the Rosenbaum and Mas'on case, 
~- 4-. James, Jr?_Y·~.9- ·II:- Haymes. 
a11d th~t. ~is evidenc~. is .. admissible un4er the holding: of ~hat 
case-the defendant's idea being, sir, that, where the ·court 
uses the words "fair and honest comment", that I co:gl~n't 
make an honest commen·t of something I didn't believe to be 
true; that I ·couldn't make an honest comment unless I not 
Qnly believed it, but believed, i~ ~ith reasonable grounds fOJ; my 
belief; and therefore, to determine the question of whether. 
or not i_t was fair and honest comment, I am entitled·to show 
my reasons for believing it. · 
The Court: Overruled. 
Mr. Harris: Exception. 
Mr. N. E. Clement: Is this objection to the introduation of 
that article, or is the objection to the explanation that Sena-
tor Garrett and Mr. Bustard would make? A~e you objecting 
to the article being introduced T 
The Court: He is excepting to my ruling in not allowing. 
Senator Garrett and Mr. Bustard to testify on that point. 
page 66 } The Jury Returns. 
The Court: (To the jury): You are instructed to disregard 
what was said by Senator Garrett. You are not to consider 
that. 
At this point, court was adjourned until the following morn-
ing. 
June 2,1933 
. RORER A. JAMES, JR., _ . 
the defendant, called as a witness on this own behalf, and be-
ing first duly s'vorn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Harris: 
Q. Your name is Rorer A. ,James, Jr. 1 
. A. Yes . 
. Q. Ho'v old are you, ~Ir. James? 
· A. Thirty -six. 
Q. Where do you live? 
A. Near Axton, Pittsylvania County. 
Q. In Pittsylvania County? 
A. Yes. 
Q. You own the Danville Register Y 
A. I do. 
72 Supreme Court· of- .Appeals of Virginia. 
Q. Who is the business manager in charge of the Danville 
Register!_ -
A. H.· B. Trundle. . 
Q. Who is the editor of the Regisoor f 
A. ~·W. S. Meacham. 
Q~ What are W. S. Meacham's d-uties with reference to the. 
&:~~~te~1 . . . A-.· H~:has general supervision of all the news, and writes 
the editorials . 
. The Court:. Supervision of what! 
Witness : News. 
page 67 ~ Q. The editorial which was written and published 
in your newspapers on the 15th of J nne, 1930, was 
written by whom y - - . . 
A-. Mr. Meacham. · 
Q. Did you see it before it was published f 
A. No, sir. 
Q. When did you first see it or know it was published Y 
.A. I saw it the day it was published. 
Q. When you read the newspaper! 
A. Yes. 
Q. Where were you at the time the editorial was .written 
and set up in type Y 
A. At my home near Axton. 
Q. Were you acquainted with, or did you know, the com-
plainant, Mr. Haymes? 
A. I never have met him-didn't know of him. 
Q. Had yQu ever had any sort of dealing-s with :Q,im-J>usi-
ness; or social, or otherwise Y 
A. No, sir. 
1\fr. N. E. Clement: If. your. Honor please, I don't think 
that is relevant to this inquiry or the investigation o~ thi~ 
case. It matters not whether he, llimself, wrote the editorial, 
or whether he was in· Europe-he can't disclaim responsibility 
for it; whether or not he knew Mr. H&-ymes has pothing Wlhat-
ever to do with the merits of this case. · 
The Court: I suppose he is leading up to whether or not it 
was published maliciously. 
Mr. Clement: If your Honor please, on that _point, ac-
cording to this decision here, and according to all the decis-
ions bearing on this question, this is not a case of special 
damages-the Court of Appeals has decided that. When it 
comes to a case of compensatory damag·es-that it is action-
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·able per se, it is improper for him to come here and say there 
was no malice--
The Court: He may be anticipating that puni-
page 68 ~ tive damages might be asked for. Of course, the 
question of whether or not there was malice would 
not be material-that is, actionable malice-unless you were 
asking for punitive damages. I think he may proceed. 
Q. When did the tobacco market in Danville open in the 
year 19301 
A. October 1. 
Q. Is a considerable amount of leaf tobacco sold in Danville? 
A. Yes, sir. 
Q. Is a considera-ble part of it brought to Danville over the 
·road in question that Mr. Haymes was working on' 
A. It is. 
Q. Did you, or any member of your organization, to your 
·kno,vledge, have. any sort of spite or ill-will or malice toward 
Mr. Haymes? 
A. Not that I know of. 
1\fr. H. T. Clement: Objection. 
The Court: Unless the plaintiff proposes to ask for puni-
tive damag·es-- · 
Mr. H. T. Clement: We do not propose to ask for punitive 
·damages. . 
The Court: If the phiintiff does not propose to ask for 
punitive damages, it is immaterial. 
· Mr. N. E. Clement: We are trying to go as far as we know 
how by the decision of the Supreme Court, and we have no 
plan whatever to ask for puniti:ve· damages. 
The Court: If you plan to ask for punitive damag·es, this 
would be proper,. but if you do not, and there is no actual 
n1alice, this would be immaterial. 
Mr~ Warren: We closed our case yesterday, and Mr. Har-
ris is trying to disprove sotnething we didn't mention. . 
The· Court: The evidence will be excluded. 
·pag-e 69 } 1\fr. Harris: The defendant excepts to the ruling 
of the court. Counsel for the defendant; with all 
respect to J!lY fricnd8 from the other side, .takes the view 
that malice is the 'gist of any action for the recovery of any 
damages, compensatory or punitive, in an action of libel; 
that it is only when the alleged libel is actionable per se 
that. ther~ need be 110 proof of malice; that under the decision 
of the Supreme Court of Virginia in this particular case, it 
is expressly held tl1at this editorial is not libe]ous pe·r .~e, 
but is libelous only if with malice, or if it, itself, is sueh as that 
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1nalice may be inferred from it. The defendant therefor~ 
takes the view that the evidence is material and admissible 
for the purpose of showing lack of malice, even though no 
punitive damages are clain1ed. 
Second, that whether that position is sound or not1 it is 
always competent for a defendant to show, in mitigation o~ 
damag·cs compensatory that a. publication was in good faith 
and without malice. 
The Court: I think you are right on that point-in mitiga~ 
tion of damages. 
}fr. H. T. Clement: We withdraw our objections as to 
mitig-ation of damages. · 
l\ir. Harris: Your Honor admits it for the purpose of miti-
gation of damages? 
· The Court : Yes, sir. 
Mr. Harris : Let the record show my exception to the limi-
tation your Honor has put, on the grounds as stated. 
The Court: It hadn't occurred to me, but I think you are 
right on that point-in mitigation of damages. 
page 70 ~ · CROSS EXAMINATION. 
By ~Ir. N. E. Clement: 
Q. }fr. James, you don't disclaim, before this jury, respon-
sibility for what co1nes out in the· paper, do you T 
A. Sir? . 
Q. You don't disclain1 responsibility for the publications 
i~ your newspaper? 
A. No, sir. 
Q. You are the owner of the Danville Register! 
A. Yes, sir. 
Q. What is its circulation_, Mr. James Y · 
-A. You are asking about now, or then Y 
Q. Approximately, then? 
A. Approximately 4,500 daily, and 8,000 Sunday. 
Q. l\1r. James, you say 1\{r. l\1eacham 'vrote this editorial? 
A. Yes, sir. 
Q. How do you know he did? . 
A. Because I asked him after the suit was filed, and that 
was his job to do it. 
,V. S. lVIEACHAM, 
called as a witness on behalf of the defendant, and being first 
duly sworn, testified as follows: 
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DIRECT EXAMINATION. 
By Mr. llarris: · 
Q. Your name is· W. S. Meacham? 
A. Yes, sir. 
· Q. Were you the editor of the Danville Register on June 
15, 1930, 'vhen an editorial on which this action was brought 
was published in that paper? 
A. Yes, sir. 
Q. What were your duties as editor of the paper, Mr. 
Meacham? 
A. My duties were to write the editorials .. ~ 
Q. Did you write -this particular editorial Y 
A. Yes, sir. 
page 71 ~ Q. Did you know Mr. Haymes, the plaintiff here·f 
A. No; sir. 
Q. Had you ever had any sort of dealings with him, di-
rectly or indirectly? 
A. No, sir, I had never met him until this trial. I talked 
to him on the court house porch yesterday. . 
Q. Did you have any sort of ill-will, spite, or malice against 
him? 
A. No, sir. 
Q. Now, ~Ir. lVfeacham, tell us circumstances surrounding 
the writing of this editorial-..jho'v you came to write it, and 
liow you g·ot the information on which you wrote it. 
A. We had received a number of complaints about the work 
on the Chatham road, and several people had told me that 
~Ir. Hayn1es had told them that he-·would not complete the 
road_;_ 
Mr. N. E. Clement: Objection~ 
The Court: Objection sustained. He can't come in here 
.and tell what ~ome:body else said. 
. 1\Ir. Ha.rri~: Did your Honor understand that he said they 
-had received ntunerous complaints, and that-
The Court : Yes. sir. 
Mr. Ha.rri~: Perhaps· it 'vould be better, ~o that I might 
understand exactly your Honor's view on it, that the jury re-
tire, and T ask the other questions, so that your Honor can 
pass on it. 
Jury Retires. 
Nir. Harris: If your Honor please, I understand we had 
gotten to this point-that Mr. J\feacha.m testified, or was pre-
pared to testify, that there had come to him a number of com~ 
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plaints, particularly from people who had· advised him that 
Mr. Haymes had stated to them that he <lid not exp~~t to 
complete the road certainly until October 1. I wanted to ask 
the witness. if he made an investigation of those 
page 72 ~ c~tp.plaints, and if so, with whom he communi-: 
cated. I will expect him to answer that he called 
M. ~- De Huff, Resident Engineer of the State Highway 
Departn}ent, who had charg·e of this work; that De Huff ad-
vised him that_ the contract called for Mr. Haymes to complete 
.1 the work by September 1; that Mr. Haymes was slow in the 
work; that it was _impossible to. say when it would be com-
pleted; and that· the editorial was written in good faith, based 
upon that information obtained from these parties, as com-
ing from Mr. Haymes and Mr. De Huff. . 
The Court: That is perfectly proper according to your 
theory, .and I would like for that to go into the record, but 
''if . the facts upon which the comment or criticism sought 
to Qe excused do not exist, the foundation fails''. And that 
is the very thing I ruled out yesterday. He is not allowed, 
unqer the decision in this case, to rely upon information given 
him by other people, which is purely hearsay,-assume that 
that is true, and write an editorial. You can call De Huff and 
show that the foundation exists, or you can call any of these 
people he talked to, but you can't let him testify about what 
these people told him. 
Mr. Harris: I can't show the information that came to this 
-editorial writer, and the information upon which he based 
that editorial Y 
The Court: That is right. . 
Mr. Harris: I offer that evidence, and except to the rril-
ing of the court upon the ground that information which 
came ~o him which reasonably convinced him that the facts 
did exist, is admissible and material for the purpose of show-
ing the lack of any malice, and also for the purpose of show-
ing that there could be no recovery unless the publication 
was made through malice, actual or implied, whether the facts 
!rop1 '~hic.h_ it was based were true or not,-that heing, as I 
understand it. the holding in various cases, ·particularly 
Vaughan vs. Lytton. 
Second, I think the evidence is material for. the jury to 
consider in arriving at their decision as to whether or not 
the editorial, as written, exceeded the limits of fair and honest: 
criticism, it being the defendant's Yie'v that the phrase "fair 
and honest criticism'', as used by Judge Hudgins, contem-
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believed, upon reasonable grounds, the truth of the state-
ments made, and if he did so believe them, upon reasonable 
grounds, that then, as to this phase of the case, the truth or . 
falsity is immaterial. 
The Court : ;very well. I am glad that you put 
page 73i ~ that in the record that way, but Judge Hudgins 
didn't say that. 
The Jury Returns. 
CROSS EXA1\1IN ATION. 
Bv Mr. Warren: 
·Q. ~Ir. Meacham, you stated that you did not know M.1 
Haymes? 
A. That is true. · ~ ·· 
Q. You did know ~Ir. Laramore, didn't you-you were very 
good friends' 
A. No, sir. 
Q. You knew him' 
A. Very casually. 
Q. You know that h-e was a citizen of Danville¥ 
A. Yes, sir. 
Q. You knew that he was at work out there next to Yr. 
Haymes.! ... 
A. No, I did not-didn't know he was connected with :Mr. 
Haymes at all. . , ;·: · 
W .ALTER CHRISTIANSON, 
called as a witness on behalf of the defendant, and being 
first duly sworn, testified a.s follows: 
DIRECT EXAMINATION. 
By Mr. Harris: 
Q. What is your name, please? 
A. Walter Christianson. 
Q. What is your connection with the Danville Register? 
A. I am a reporter. 
Q~ News reporter 1 
A. N'ews reporter. 
. . 
' 
Q. There was introduced here in evidence on ·yes-
page 7 4 } terday by these gentlen1en a news article (marked 
· Exhibit llaymes 2) under date of Wednesday, June 
.25, that referred to the Chatham road and information that 
. •,\ 
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was obtained from Senator Garrett and Mr. Bustard. Did 
you obtain that information and write that news story~ 
A. I did. 
CROSS EXAMINATION. 
By l\{r. N. E. Clement: 
Q. You are a reporter for the Bee also Y 
A. Yes, sir. 
C. S. MULLEN, 
called as a witness on behalf of the defendant, and being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By l\fr. Harris : 
Q. Your n£tme is l\{r. C. S. Mullen? 
A. Yes, sir. 
Q. Where do you live, l\{r. l\{ullen, and what is your occu-
pation¥ 
A. I live in Henrico County, and I am Chief Engineer of 
the ·virginia Department of Highways. 
Q. We are, investigating here two road contracts-! believe 
you gentlemen call them projects-on what was Route 14, 
between Chatham and Danville. Will you please state whether 
or not those contracts were construction of public roads in 
the state of ;virginia Y 
A. They were. 
Q. By whom was the contractor paid for the work on those 
roads? 
.A .. By tl1e State of Virginia. 
Q. Did the F'ederal Government contribute any money to-
wards the construction Y . 
A. Yes, sir. 
Q. So that the construction of the projects was 
page 75 ~ paid for jointly by the State of Virginia and the 
United States Y 
.A .. Considering federal aid as government money, yes. 
Q. vVho was the Resident Engineer who.· had direct and im-
mediate charge of the workf 
A. I think Mr. De Huff was here during both of them. 
Q. lie was an employee of the State Highway Department, 
and his title 'vas Resident Engineer! 
A. Yes, sir. · · 
Q. You, ~Ir. ~I ullen, were the Chief Engineer; and Mr. 
De Huff therefore worked under you Y 
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A. Yes, sir. 
Q. Your office was maintained where, please Y 
A. Richmond. 
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Q. Would you please tell us, first, the date of the first con-
tract or project 1 
A. You mean the first-
Q. The one Mr. Haymes had. 
A. That wa.s a\varded to Mr. Haymes on this road! 
Q. Yes, sir . 
.A. This is Project F-527 ACD from Bannister River to the 
south city limits of Chatham, Pittsylvania County, made the 
28th day of June, 1929. . . 
Q. When did the contract call for the completion of the 
job? 
. .A. November 1, 1929. 
Q. Whe:Q., according to the records of your department, was 
the job completed Y 
A. ~Iay 10, 1930. 
Q. Did the contract between the Haymes Construction 
Company and the State contain any provision with reference 
to a penalty for failure to complete the ·work in the 
page 76 ~ time specified in the contract? 
A. The general specifications contained a clause 
of $10.00 a day liquidated damages if the contract was not 
completed on the specified date, and a $10.00 bonus if the 
contract was completed prior to the specified date. 
Q. When 1Hr. Haymes completed his first project, was the 
question of liquiated dmnages raised, and if so, what was the 
final outcome of it? 
A. There was charged in liquidated damages against the 
final estimate $860.00, and on my recommendation to the Com-
mission, this was reduced to $410.00. 
Q. Was that $410.00 finally charged to and deducted from 
the pay that Mr. Haymes got? 
A. Yes, sir. 
Q. That represented how many days' delay' 
A. Forty-one calendar days, or forty-one \vorking days. 
Q. :Nir. ~fullen, the contract specified that it was to be com-
pleted on November 1, and the records show that it was com-
pleted on ~fay 10; calculate for me, please, ho'v many days 
is thatf 
A. November 1-working on calendar days? 
Q. Yes, sir. 
A. 1930 wasn't Leap Year, was it? 
Q. ·1 don't think it was, no, sir. 
A. I figure that as 191 days. 
Q. 191 calendar days? 
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A. Yes, sir. 
Q. Now .would y.ou be good enough to explain to the court 
and jury just how· this matter of liquidated damages was 
worked out. There was a delay of 191 days. As I understand 
you; originally the· final estimate was charged with 86 days, 
whicli was finally reduced to 41. Will you be good eno1;1gh to 
explain ·just ~ow that worked. 
A. There were 191 days between November 1, 
page 77 ~ 1929· and May 10, 19·30, 'but the work 'vas sus-
pended by the District Engineer's instructions 
from January 6, 1930 to April 6, 1930, which is 90 days. That 
90 days 'vould come off the 191 days,. leaving 101 days, and 
then holidays and Sundays deducted from the 101 days left 
86 days, which were charged against this contract. Then, in 
consideration of conditions on the job, I made my recommen-
dation to the Commission that they reduce that to 41 days. 
Mr. Warren: What did you say the reason was, that you 
recommended to the Commission¥ 
· Mr. Harris : You may examine him later. 
The Court: Just repeat the reason why you made the rec-
ommendation. 
Witness: Why I made the recommendation Y 
The Court: Yes. 
Witness : I recommended to the Commission, on account of 
unusual weather conditions during the fall, that considera-
tion be given the contractor for the time lost in that period. 
Q. That was where he got the credit for 45 days, based upon 
your re~ommendation? 
.A. Yes, sir. 
Q. Mr. Mullen, you said that the District Engineer sus-
pended tbe· work between January 6 and April 6. What was 
the reason for suspending it 1 
A. Well, the conditions were unsuitable for carrying on the 
work. 
Q. What method does your Department have for determin-
ing the ·progress of the work from time to time? 
· A. We· keep track of the progress of the work by monthly 
reports_:_monthly construction reports, which are inade by 
the District Engineer. 
Q. Does that undertake to give, on the dates of that report, 
the percentage of work that has been done¥ 
A. YeR. 
pag·e 78 ~ 
paidf 
Q. And the percentage of time that has elapsed 1 
A. Correct. 
Q. And the percentage of n1oney that has been 
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A. Yes, sir. 
Q. Will you examine those reports that you have, and 
advise us the status of this first project as of November 1, 
1929, or the date nearest to that date you have Y 
A. November, 1929, Projec.t 527 ACD, progress based on 
cost, 40%; time, 98% ; wo~k complete, 60% .. 
Q. As I understand it, at that time· the contractor had used 
up 98% of his time, and done 60% of his work Y 
A. That is what this report says. 
Q. Now will you give us the next report in order, coming 
forward. 
A. This report, December, 1929-cost 50%, time 120%, 
work 65%. 
Q. All right, sir. Now give us January, please. 
A. January, 1930--cost 55%, time 140%, work 68%. 
Q. Now let's skip the time that it was suspended-of course 
I assume figures were n1.ade regularly during that period-
and give us the April report. 
A. vVe were unable to locate an April report. The next re-
port is May. 
Q. Give us that, please. 
A. May, 1930---eost 90%, time 220%, work 95%. 
Q. Mr. Mullen, wasn't a subsequent contract let to Mr. 
Haymes, if·so, what was the number and date of that, please? 
A. That was 577 -C, Route 14, contract made the lOth day of 
March, 1930. 
Q. Time for completion, what? 
A. September 1, 1930. 
Q. So that that project was let to 1\fr. Haymes 
page 79 ~ before he had completed his then-existing contract; 
is that correct f 
A. Yes. 
Q. Did your second contract contain any sort of special 
provision with reference to tl1e completion of the work Y 
A. The only special provision here is, ''Special attention is 
called to Section 8, Page 20 -and 21, 1929 specifications". 
Q. What arc thos·e specifications Y 
A. They have to do with action which will be taken should 
the contractor fail to make the necessary progress. · 
Q. What is that action that will be taken f 
A. On statement made to the Commissioner bv the Chief 
Engineer that the progress on the work is unsatisfactory and 
will not be completed on tin1e, the Commissioner will write 
the contractor a l-etter, giving him notice of ten days-that 
the Commissioner has received such assurance from the 
Chief Engineer, and that unless contractor takes action 
within ten days tl1at he will attend to the work and finish on 
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time, that the Commission 'viii take action looking· toward 
the annuln1ent of the contract and the completion of the work. 
Q. Will you look through your file that you have before 
you and tell us what the progress of this second contract was. 
A. The first report is as of 1\farch 26, 1930. It simply states 
the work was started 1\'Iarch 25. There is no report for April. 
The report as of 1\iay 1 shows progress based on cost 7%, 
time 13%, completion of work 18%. The report of June 1 
shows cost 18%, time 26%, work 20%. .July 1--cost 45%, 
time 48%, work 40%. July 31, which is the same as an Au-
gust 1 report-cost 50%, time 73% work 60. August 31-cost 
99%, tin1e 94%, 'vork 90%. September 31-cost 100%, time 
100%, 'vork 100%. That is the end of that. 
Q. Mr. Mullen, from those reports, will you tell· 
page 80 ~ us the period during which the contractor showed 
that his work 'vas speeded up-in other words, 
what was the period, as shown by those reports, that he made 
the greatest gain in progress over time elapsed Y 
A. 1\fr. Harris, I had not looked at these reports before I 
broug·ht them down here. Those reports look to me like nor-
mal progress on the job. 
Q. 'Vill you look at them and tell us the time that it was 
speeded upY 
A. 1viay I answer the question this way: The ·July report 
sho,vs 13% as the variation between the work completed and 
the time consumed. The August report shows 4% as the vari-
ation between 'vork completed and time consumed. That re-
port was of Aug'Ust 31, therefore it would seem tha.t those two 
percentages drew together more rapidly in the month of Au-
gust. 
Q. 1\fr. ~iullen, you said you had the special provision in the 
contract referring to the right of the Commission to take the 
contract away from Mr. Haymes. What does your file show_, 
with reference to the exercising of that right 1 
A. Mr. Harris, do you have any definite letter in mind, with 
reference to that1 
Q. I was referring to the letter, as I recall it, that you 
addressed to the District Engineer, advising him to the effect 
that the progress of the work was such that you considered 
it advisable to give the contractor the ten days' notice in or-
der that the work might be speeded up. I think I have got 
the date of that letter here. 
A. lVIr. fi~rris, I have a copy of a letter dated June 17 that 
I wrote to the District Engineer. (R.eads the following let-
ter, 'vhich was later marked Exhibit ~iullen A.) 
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"June 17, 1930 
83 
We have an editorial from the Danville Register in regard 
to the slow work of Haynes on Route 14. They apparently 
have not looked into the question of how much time Haynes 
has on the job but simply that he must be done by the time 
tobacco season opens. 
I am calling this to your attention so that if anything is 
not being done that should be done you can get after Haynes 
about it. If it is possible to handle the work so that short de-
. tours can be used when the tobacco seasons begin it will be to 
that much advantage. 
Yours very truly, 
~I-P Chief Engineer.'' 
Q.. Now have you got your subsequent letter a few days 
later than that, in which you notified Mr. Leech to give him 
notice. 
Mr. Clement: If your Honor please, I understand that the 
letter this gentleman just read will be in the record for us to 
use-that orig·inalletter he read just now, we want it extracted 
from the record. 
Q. Do you find the subsequent letter 7 
A. This letter of June 21, 1930 Y 
Q. Yes. 
(The witness reads letter;marked Exhibit Mullen B) 





June 21, 1930 
I note your letter enclosing Mr. De Huff's statement on 
Proj. 577 -C. 
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It looks to me like this contractor is full of -
page 82 } hopes which I hope you will be able to make reali-
ties. 
Yours very trnly, 
M-P Chief Engineer.'' 
The Court: I didn't catch one part of that you read there, 
Mr. Mullen. I wish you would read it again. 
Witness re-reads letter. 
Q. Now, a subsequent letter tha.t you had, giving him notice. 
A. That letter from the Construction Engineert 
_ Q. Yes, sir. 
-. Witness reads the following letter, whrich is marked Ex- • 
hibit Mullen F. 
"14 577-C 
.386 Mi. No. Fall Creek-
3.01 Mi. So. Bannister River 




June 25, 1930. 
It has been reported to me that Mr. Haymes is making th~ 
statement in the vicinity of his work that he is not going to 
complete the work until October 1, 1930. Mr. Haymes' con-
tract called for completion September 1, 1930. 
Will you please take the matter up with him immediately 
and find ont whether or not he is going to take the necessary 
steps to complete this project by September 1st and if he 
is not, I:t me ~now so we can take action. It is v~ry important 
that th1s proJect be finished by September 1st. _ 
Very truly yours, 
C. S. MULLEN, Chief Engineer 
By .......................... . 
GTL:P 
G. T. LEMMON, 
Assistant Engineer, Construction.'' 
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Q. Now will you read to us the letter-what was 
page 83 ~ the date of that letter 1 
. A. It was June 25, 1930. 
Q. Now win you read to us the letter from G. T. Lemmon, 
Assistant Engineer, dated June 27, 1930. 
A. June 27~ 
Q. June 27 I have it. 
A. It seems that it is in your file. The only letter here 
is June 26, and that has nothing to do with the progress of 
the work. 
Q. liave you got the original letter from 1\IIr. C. H. Haymes, 
directed to the Deparhnent of Highways at Danville, Va., 
dated June 27, 1930f 
.A. Directed to ~Ir. De HuffY 
Q. Yes, sir. 
A. Yes, sir. 
Q. Will you kindly read that original letter? 
(Witness reads the original letter, copy of which is filed as 
Exhibit Defendant A.) 
Q. Now, l\llr. lVI ullen, will you please read to us the letter 
from Mr. De Huff, in whic}1 you were advised that Mr. 
Haymes had obtained additional equipment in the form of a 
roller, etc., and was making better progress on the road. 
Mr. N. E. Clement: I want to ·inquire of the Court, and 
1nake it in the form of an objection-of course I don't know 
what the letter will contain, but he is reading letters in the 
file from ~ir. De I-luff to l\{r. l\1ullen, the Chief Engineer; I 
believe that is the proposed question. I don't think the let-
ters are admissible in this case, other than letters from Mr. 
liaymes himself or letters to l\fr. Haymes by the Highway 
Deparbnent. · 
The Court: You are objecting to the introduction of let-
ters from l\ir. De Ifuff to Mr. 1\{ullen. Upon what ground are 
you offering that, Mr. Harrist . 
page 84 ~ Mr. Harris: Upon the ground that those rec-
ords were made in due course, showing progress 
of this work, and that they are official records in due course, 
and are therefore admissible. 
!{r .. N. E. Clement:. Introducing records that the}T are 
keeping among th~tnselves-that this man has no knowledge 
of. 
'l~he Court: A letter from Mr. De Huff to 1\Ir. 1\{ullen or 
the Highway Department, touching this defendant here, is just 
as immaterial ·and improper as a letter addressed fron1 me 
to you. 
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Q. Did you find the letter in the file I spoke of Y 
A. I think so: June 28, 1930 f 
Q. T..jet me see it, and I will identify it by 1\{r. De Huff. 
Atir. N. E. Clement: If your I-Ionor please, after conferring 
with 1\fr. vV a.rreu and ~Ir. Haymes, we withdraw the objec-
tion. 
The Court: Very well, sir. 
(~. All right now, l\fr. ~Iullen, since there is no objection, 
wiH you read the letter fron1 ~Ir. De Huff referred toY 
(Witness reads the following letter, which is marl~ed Ex-
hibit ~Iullen G.) 




"14. 4 77 -C. 
Danville, Va., 
June 28, 1930. 
Attached find inspector V. Von Gcmmingen 's letter to me 
which gives detail report on conditions and prospects for 
completion of this project. 
In talking to contractor Haymes yesterday he advised that 
he is continually being asked by everyone as to completion of 
project and to satisfy these parties he tells them October 1 
and promises to have road open for tobacco season time which 
is usually the first week in October. 
To make a further .report, it now appears that 
page 85 ~ this contract will not be completed on the contract 
date but due to new location and being able to use 
the old road I see no reason 'vhy by September 1 all detours 
will be <'ut out and traffic will be able to use either the old 
road or the new road straight through. 
1\t[r. Buyme~ promised to have me a letter in my office this 
ntorning- reJative to the same situation but this letter was not 
received. 1 will forward same to you on its acceptance. 
If c·ontractor Haymes could be made to secure another 
roller on his project he could then carry out the suggestion 
of ~Ir. Von Gim1nengen 's last parag·raph in his letter. This 
would speed up operations at least two or· three weeks in ad:.. 
vance of present conditions. 
MSD:MWS 
Inc.'' 
Very truly yours, 
1\L S. DEHUFF, Res. Eng. 
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lvir. N. E. Clement: Will you, please giv:e me the date of 
that letter again 1 
Witness : June 28, 1930. 
Q. 1\t[r. 1viullen, you said that the Federal Government, by 
federal aid, paid in part for this project. Did the Federal 
Government have any inspe<;tor or official to view the road 
from time to time 1 
.A. Yes, sir. 
Q. Who was that g·entleman? . 
.A. The representative in Virginia is Captain J.D. Fauntle-
roy. 
Q. Where did l1e reside? 
.A. Richmond. 
Q. Did he make reg·ula.r or periodic inspections and file re-
ports with the State I-Iighway Commission and with the De-
partment of Agriculture' 
A. l-Ie made inspections and made reports to his Bureau, 
and sent us copies of his reports. 
Q. Did those reports undertake to show what progress was 
being made on this work f 
page 86 ~ ~fr. N. E. Clement: We object. Captain Faun-
tleroy represents the Federal Government. 1\{r. 
Hayn1es has had no contract with Captain Fa.untleroy-
The Court: The proper thing is to call Captain Fauntle-
roy. 
~fr. Harris: I propose to call Captain Fauntleroy. I sim-
ply 'vant him to refer to these ·reports. You understand he 
cou]dn't ca.rrv the details in his mind. 
The Court :w That 'vas the first thought that entered my mind 
-these reports are simply used to refresh his memory. 
CROSS EXA1\fiNATION. 
By Mr. vVarren: 
Q. ]\If r. lVIullen, we will beg·in with t.he first part of· Mr. Har-
ris' examination. I want you to turn back there in yoi1r re-
port to December, 1929, and give me the report as of De-
cember, 1929-you gave it to .1\fr. Harris there a while ago; 
I just want to refer to it again. I am sorry to have to bother· 
you about this thing, and I will help you all I can. 
A. December, 1929, Mr. Warren? 
0. Yes, sir, that was on the first project, yon understand~ 
A. You wish me to read that report? 
Q. Just tell me the- state of progress, money spent,. etc., in 
tl1at report. 
A. 527 ACD, Cost 50%, time 120%, work 65%. 
r-------
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Q. Work:65%. Then what was your January report, 1930T 
A. January, 1930,--eost 55%, time 140%, work 68%. 
Q. 68%. Now when was your next report on that job, Mr. 
Mullen? 
.. A. Well, the next report, of course, was February, but it 
srmply states-· . 
Q. I mean the next report_ where there is an increase. . I 
think you said a while ago there was one for 1\{ay . 
.A. l\1:ay 1, 1930,-cost 901J{;, time 220%, work 
page 87 ~ 95%. · 
Q. All right. Now, 1\Ir. :Mullen, I want to ask 
you this question: you had it 68% when Mr. Haymes quit· 
work-689'o of the work done? 
A. When the work was suspended. 
Q. Yes, sir, 68o/o. Now then, he was suspended until April 
6. Now. on May 1 you make a report there that during the 
24 days he worked in .April he has done 30% of that job. 
How can you accoun~ for that increase, .1\'Ir. Mullen? He does 
30% of the work on that entire job in about 24 days-that is 
according to your fi·gures there. 
A. I have no personal knowledge of this job. That is the 
report. 
Q. Were you making these reports according to the amount 
of money spent, or according to the amount of work, or ac-
cording to the amount of time? 
A. I think they are done according to the vaJue of the work 
performed. 
Q. That is· all I wanted. The first two or three months 
of any contract that runs as long as any of these ran, repre.; 
sents very little expenditure, vecy little money, as compared· 
with the latter days of the contract, when you are paying for 
freight and stone, etc.; isu 't that true' 
.A. I couldn't answer that, l\1:r. vVarren, except on a specific 
:job. 
Q. Isn't it more expensiv:e to a contractor, and doesn't it 
represent a greater outlay of money when he begins to lay 
down base stone than ·when he is grubbing, clearing, and 
draining? · 
. A. I couldn't answer that in a general 'vay; it all depends 
on the ·specific job, 1\{r. Warren. · 
Q. Mr. 1\fullen, 1\lr. Harris was asking you a while ago 
about a notice you sent. You had the privilege under ·his 
first contract, as I understand it from your statement,-you 
had the privilege under this first contract, in which there was 
no special privilege, as there was in the secortd, to notify 
the Commissioner, 1\fr. Sl1irley, and reco1nmend to him to 
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· send notice to 1\{r. Ifaymes to suspend the work; 
page 88 ~- you have the authority Y 
A. It isn't to suspend work, but to speed up the 
work. That right was the same in both contracts. 
Q. Suppose he doesn't speed up 1 
A. If it seems the best thing· to do, the contract will be 
annulled. . 
Q. Did you ·ever make any such report as that to ~Ir. Shir-
ley, and was such notice as that ever carried to Mr. Haymes, 
and was he ever put on notice, in either one of these con-
tracts, to that effect? 
A. I don't recall that it was. 
Q. We will go to this second contract. :Th'Ir. 1\tfullen, you 
have there in your file a letter to 1\{r. Leech from Mr. De Huff 
dated June 181 
A. A letter fron1 De Ifuff to l\Ir. Leech? 
Q. A letter from Mr. De Iluff to lVIr. Leech, dated June 
18,. just three days a.fter this editorial appeared. 
A. Yes, sir. 
Q. Will you read that letter, please? 
(Witness reads the following letter, which is marked Ex-
hibit ~{ullen C.) 





Danville, V a. 
June 18, 1930. 
With further reference to editorial relative to the above 
project, that appeared in the Danville Sunday Paper on the 
15th of June, beg to advise that I spent some time on this 
project yesterday and wish to make the following 
page 89 ~ report: 
All of the base course has been laid from be-
ginning of project at the foot of mountain to station 354 
which is approximately 3.6 miles. This stretch will be en-
tirely bonded by the end of this week and the contractor hopes 
to start laying· the number three ( #3) stone for top course. 
Somewhere between the 15th and 20th of July this 3.6 miles 
mentioned above should be entirely completed and open to 
traffie at which tirne the present detour between Chatham 
and Danville will be cut out and a shorter detour used from 
Blairs over to ROute 12 thence into Danville. 
The balance of the project which is approximately 2.5 miles 
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is all graded but the very last one half ( :Y2 ) mile and the con-
tractor is in hopes of having this grading· completed by the 
first week in July. If Mr. I1ayines carries out his present pro-
gram, he hopes to be laying some base stone on the ·last two 
and one half ( 21/2 ) miles while placing· the number three ( 3) 
stone on the first 3.6 miles of roadway. I see no reason why 
this project will not· be coJ,Upleted in its entirety somewhere 
between the first of Septen1ber and the 15th. Time limit is 
up on this project Septmnber 1st. 
The contractor on this project is still grumbling every once 
in a while but at the same tbne is putting forth every effort 
to complete it on time. 
This is for your information in the event an explanation 
is necessary from the Richmond office. 
Very truly yours 
~ISD/~1WS 1\IL S. DEHUFF, 
Res. Engineer.'' 
Q. AU rig·ht. Now that was written by ~Ir. De Huff just 
three days after this editorial appeared, providing it ap-
peared on the 15th. Now, Mr. Mullen, I want you to look at 
a letter there to Mr. If. G . .Shirley, Commissioner, dated June 
10, 1930, in tha.t record. Now 'vhen we were in Richmond 
the other day we found that letter in the files of the first 
project. I don't know whether it was changed or not-the 
lady in the office said it was going to be changed. That let-
ter waR written by Mr. C. G. I-Iolland to Mr. H. G. Shirley. 
A. I have that right here. 
Q. vVill you read that letter, please? Please 
page 90 ~ give the date. 
(Witness reads the following letter, copy of which is filed 
as 1\fullen Exhibit D.) 
:Nlr. H. G. Sbirley, Commissioner, 
Richmond, Va., 
Dear N[r. Shirley, 
''Danville, Virginia 
June 10, 1930 
i ; '! 
We are very much afraid here that on account of the slow 
work being done by contractor Haymes the road between here 
and Chatham is going to be closed during the coming tobacco 
season this fall greatly to the injury of this city. 
You will recall that it was closed a good deal of last year 
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due to his alow work and we do not think one contractor 
should be allowed to keep our road closed two seasons. 
If it is evident, and it seems to us that it is, that he is 
not going to finish on time, can he not be required to tear up 
only that part of the old road around 'vhich a very short de-
tour can be arranged, and be required to concentrate his 
efforts on that part of the road which would require a longer 
detour1 
- VVe hope you will give this matter some consideration. 
vVith kindest personal regards, I beg to remain, 
Sincerely yours, 
(Signed) C. G. HOLLAND. 
P. S. Will thank you to send me a copy of the last State 
Highway map.'' 
Q. Did l'Ir. Shirley say anything to you at the time about 
that letter? 
~Ir. IIarris: I object. 
Q. On ,Tune 13 JVIr. Shirley responds to that letter. Will 
you read his response to it? 
{The witness reads the following· letter, copy of which is 
filed as :~f ullen Exhibit E.) 
Mr. A. G. Holland, 
Danville, Virginia 
''14 
June 13, 193\J 
page 91 ~ My dear 1\Ir. Holland: 
I took up on receipt of your letter the progress 
being made by contractor Haymes on Route 14. 
~{r. Mullen, our Chief Engineer, advises that 1\{r. Haymes 
is about on his schedule and we will keep closely back of him 
and try to get it done as quickly as possible. 
~orne of his neighbors at Chatham might also use their in-
fluence in having him hurry up and get done before the con-
tract time. 
Of course 'we cannot require him to complete the 'vork be-
fore the time specified in his co~tract. 
Very sincerely yours, 
S-b Commissioner.'' 
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Q. What is the date of that letter, did you say? 
A. June 13, 1930. 
Mr. Warren: Now may I be allowed to ask him if he made 
such a report to Mr. Shirley? 
The Court: Yes, sir. 
Q. Do you remember having made such a report to ~{r. 
Shirley on that date? 
A. I wouldn't remember that little detail. rl,he letter says 
I did, but I wouldn't remember. 
· . Q .. ·Mr. J\1:ullen, you stated there a moment ago that you 
thought that those reports indicated to you that the progress 
of that road on this- project was just about normal all the 
way through ; am I correct in that~ 
.A. I made that statement. 
j\{r. N. E. Clement: ~Ir. 1\tiullen, do you mind taking out 
those letters we asked for f 
Witness: I can't leav-e this correspon'dence here._ 
Mr. Olmnent: That has been introduced as evidence. 
Mr. Harris: You offered them. 
page 92 ~ The Court: The letters read will have to be 
produ~ed. 
Witness: I am intrusted with these nles that are taken 
out by court order from the filing room in Richmond, and 
I don't understand that I am authorized, or have any respon-
sibility, to take anything out of, here and leave it here. 
The Court: The court will relieve you of that responsi-
bility by ordering you to do it. Just do that at your conven-
ience. 
Mr. liarris suggested that the stenogTapher could make 
copies of the exhibits from 1\{r. Mullen's file during the noon 
recess, which was done. 
JA.J\iES DE:AR,JN.G FAUNTLEROY, 
called as a witness on behalf of the defendant, and being first 
duly. sworn, testified as follows: 
·. ! 
DIRECT ELL\.1\[INATION. 
By Mr. Harris: 
Q. Will you please state your name, residence and occupa-
tion' 
A. James Dearing Fauntleroy. I am Senior Highway En-
gineer of the United S'tates Bureau of Public Roads in charge 
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of the Federal Aid Highway Work in the State of Virginia. 
A1:y office is in Richmond, 'rirginia. · 
· Q.. Is it a part of the duties of your office to inspect road 
projects in the State of Virginia to which the Federal Gov-
ernment lends federal aid 1 
A. Yes, sir. 
Q. It is in testimony here that there were two projects on 
Route 14, between Danville and Chatham under construction 
~y the Haymes Construction Company-the first one in the 
year 1929-30, the second in the year 1930. Could you refer 
to the State Hig·hway Department's files and find your re-
ports and tell us, refreshing your memory from those reports, 
the progress of the work on. those two projects. 
Mr. N. E. Clement: If your Honor please, I object to that 
question-he had no contractual relations with the contrac-
tor, Haymes, whatever; his office has none-just the simple 
right to inspect. · 
page 93 ~ The Court: I think he is going to tell us that, 
in testifying as to the inspection of this work. If 
that is true, why 'vould it be objectionable¥ 
Mr. Clement: He has no contractual relations whatever 
with Haymes, and his inspection, therefore would not be an 
official inspection. 
The Court : I think so, because he has testified it is his 
duty to inspect. 
~fr. Clement: I mean so far as having any control or au-
thority over flaymes is concerned. 
The Court: It would be materia] to show whether or not 
Mr. Haymes cOin plied with his contract. I suppose that is 
what. it is for. It can go to the jury for what it is worth. 
Q. Referring· to the second contract, give us the dates of 
your reports, and advise us what those reports show as to 
the pro~ress of the work. 
A. There seem to l1e three reports here-two reports here 
-no, I don't think there is but one right ·now, on Project 86, 
·which was an old project re-opened-the- one nearest to Dan-
ville. What is your question? 
Q. Please tell us what your reports show as to the pro-
gress of .the work. 
A. Prog-ress reported slow on the 26th of June, 1930. 
Q. On the 26th of June it was reported slow? 
1\fr. Warren: Is that Project 86? 
Witness: Yes~ sir. 
:Mr. Warren: Does the government have those .numbered 
differently 1 
r 
94 • Supreme Court of Appeals of Virginia. 
\rVitness: Yes, sir, they are numbered differently. 
Q. Now what is the next report you have on that same pro-
ject~ 
A. They don't come in reg·ular order. This is on April 23. 
On April 23 the rate of progress is reported good. 
Q. April 23, 19301 
A. Yes, sir, April 23, 1930. · 
Q.. Now what is the next one? 
page 94 ~ A. You don't want letters-just the things that 
refer to-
Q. (Interrupting·.) No, just the reports on the progress 
of the work. 
A. I seem to be getting back into plans and things at the 
first. Let me see, here is another one her-e. On August 18 
we put down the work w·as slow, but improving. 
Q. On August 18 of what year? 
A. 1930 on 86. 
Q. Was slow, but improving~· 
A. Yes, sir. Here is another one on July 22 on this same 
Project 86. The report is slow but improving. 
Q. That was when¥ 
A. 1930. 
Q. When is the next one~ 
A. I don't seem to be able to find another one here, unless 
you know where they are. 
Q. Let me see just a minute. (Examines file.) You read 
the one of ,June 26, 1930, did you? 
A. I think so, yes, sir. 
Q. Now your report of June 26, 1930, reported that the 
work on this project was slow. Did you also undertake to re· 
port on the per cent of the project that was completed as of 
that date? 
A. Yes, sir. 
Q. What per cent did you report was completed Y 
A. Per cent of project completed, 37%. 
Q. Did you also undertake to report on the an1ount of time 
e]ansed ¥ 
A. Yes, sir. 
Q. What was the amount of time? 
A. 62%. 
page 95 ~ Q. So on that date your report showed that the 
contractor had used up 62% of his time and com-
pleted ::37% of the work? 
A. Used up 62% of time, and 37% of 'vork. 
Mr. N. E. Clement: What was the date of that? 
~lr. Harris : June 26, 1930. 
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Q. The next one I :find, Captain, is apparently dated_ o~ 
~Iay 29, 1930. "\Vha t. do you report as to the progress at that 
time? 
.li.. Slow starting, good at present. 
Q. \Vhat do your percentages of work sho'v at that time Y 
A. 'rhe percentage of project completed was 20%, and the 
time elapsed was 45%. 
Q. llow often was your office suppos~d, in the regular 
course, to make an inspection of this project-about how often 
did yoti get around to it? 
A. Once a month during the construction. 
Q. So there oug·ht, as records go, to be a report for April, 
1\fay, June, July, and August; isn't that correct Y 
A. About correct, yes, sir. . 
Q. Do you know lVIr. Haymes Y 
A. I met him on his work. I nev:er knew him before that 
time. 
CROS.S EXAMINATION. 
By Mr. H. T. Clement: 
Q. Captain Fauntleroy, as I understand lt, these reports 
regarding that contract-that job of work-are made as to 
the progress of the work, are they not Y-
A. Yes, sir. 
Q. And if the progress of the work was not up to what it 
should be in tin1e, in reference to the amount of money spent, 
why, it would not necessarily mean that it was the fault of 
the contractor, would it? 
.A.. Not necessarily, no. 
page 96 ~ Q. In other words, if lVIr. Haymes took the con-
- tract as of a certain date, the Highway Depart-
ln~nt could keep him from going to work on that contract 
until they got ready, could they not Y 
A. I reckon so. I have known contracts which were let 
and then delayed, for one cause or another. 
Q. As a matter of fact, did you know, when you were mak-
ing your reports as to this job, that Mr. ·Haymes had been 
delayed in starting this job for two weeks? 
A. I could ten that only by referring to my reports, be-
causP my memory would not go back to tha~. 
Q. Would you take your reports and see 1f you made men.:. 
tion of that. 
A. I usually put-
Q. (Interrupting.) Were you figuring the starting time as 
:hfar<"h 1.0 or ~{arch 25? 
A. rrhe date of his contract. 
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. Q. The date of the contract was March 10 and he was. not 
allqwed to start work until March 25; isn't that correct? 
.A. I don't know that unless that was in the reports. 
Q. If that is true, that would throw him behind in your 
reports for a number of months, wouldn't itT 
.A. It would show that there . was an excess of time for 
which he was not really accountable. 
Q. It would take him two or three months to catch up that 
time that the .State I-Iighway Department had delayed him! 
A. It would take him some time to catch up. 
Q. That would show in your reportst . 
A. It would show in the thne elapsed on the re-· 
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Q. When a contractor takes a contract to build 
a road, and you make these reports each n1onth, usually the 
time lags behind at the beginning, doesn't it-isn't that the 
time when it lags behind 1 · 
.A. They frequently do: 
Q. When he is starting he lag·s behind, and then w·hen he 
starts hard-surfacing that speeds up his time, and he usually 
finishes in a hurry? 
A. That pulls up the percentage of time, yes, sir. 
Q. In making your reports on these jobs, in referring to 
how much progress is made, you all calculate that entirely 
on how much money· has been spent, do you not 1 
.A. If you look in the contract itself, there is a v-ery de-
tailed amount of dirt to be moved and hard-surfacing· to go 
down, and when we make our report, we estimate as close as 
we can as to the grading and the amount of concrete and 
the amount of hard-surfacing, and the total, c.ompared with 
the contract price, gives the amount. of the work that is done. 
Q. When a contractor goes to work on a job, they figure 
the progress of the work by the money that has been spent f 
A. And to be spent, yes, sir., 
Q. The first part of the job, when he is doing excavation 
and grading, there is very little money spent, in relation to 
t~e cost of hard-surfacing; isn't that true~ 
A. Yes, that is true. 
Q. And it takes a great deal more time for grading than 
it does for hard-surfacing? 
A. Yes, sir . 
. Q. That would make the reports show that I1e was slow at 
first, but at the last, when he was spending- money very fast, 
they would show that he was eatchinA· up his time 
pag·e 98 ~ at the end? 
A. When we say ''slow", we take into considera-
tion the fact that considerable time has to be lost in getting 
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equipment on the ground, and afterwards we estimate the 
time elapsed and percentage of work to be done. 
Q. Captain Fauntleroy, if, at the time when you were mak-
ing your .April or ~fay report as to the progres~ of this· work, · 
if you had known that the State owed Mr. Haymes around 
twenty days in which they had delayed him, would you have 
said the work was slow 1 
A. I would have said the work was slow, but I would have 
·made the statement in the report that the contractor had been 
delayed in starting, because, until the State had given an ex-
tension of time, he would still have to go by the contract date 
in starting. 
Q.. The gist of your testimony for the defendant here is 
to show that :h1r. Haymes was slow. You don't attempt to 
say that he didn't finish that second job on time? 
A. I haven't seen my report, but I think he did finish on 
time, or right dose to it. 
Q. You don't know that the State Highway Department 
had put an extra amount of work in that job, and given him 
an extra amount of time-were you aware of that fact T 
A. Unless it shows in that report, I am not aware of it. 
Q. In other words, 1naking· a report just once a month from 
your office, you are not very familiar with all the details of 
the contract, and what he has performed? -
A. Well, our reports are only intended to show the progress 
of th~ work and checkup the State when they submit vouchers, 
and we do not go into other details unless the inspector on the 
job or the contracto.r would bring it to our atten-
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Q. In other words,· you are checking up on the 
State~ 
A. Yes, sir. 
RE-DIRECT EXA:tviiNATION. 
By 1\ir. Harris: 
Q. As I understand it, wl1en you undertake to report the 
progress of the work, you actually go on the job, estimate, 
measure, or do whatever an engineer does, to see just how 
much work has been done, and yon apply that against the 
whole project and arrive at your percentage~ 
A. Yes, sir. 
Q. And then you apply the time elapsed against the contract 
time, a.nd arrived at that percentage~ 
A. Yes, sir. . 
Q. What relationship to th~se _per~entages does the money 
paid have? 
A. Well, t.he State submits vouchers to us for reimburse-
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ment from month to month as the work progresses. If the 
State were to submit vouchers showing 50% of the work done, 
and our report showed 25% work done, we wo~ldn't pay that 
voucher until we had investigated it. 
Q. You don't figure your prog-ress from the amount of 
money paid out, but from the amount of the work done 1 
A. We make a calculation on each project as it g·oes along-
on the grading-, concrete, etc.-and compare it with the total 
amount of the contract-not the amount paid out, but the 
amount of the work done, and to which the State is entitled 
to reimbursement. 
page 100 ~ :NI. S. DE HUFF, 
called as a. witness on behalf of the defendant, 
and being first duly sworn, testified as follows: 
DIRECT EXA~IINATION. 
By Mr. Harris: 
Q. JYir. De Huff, what are your initials, and your residence¥ 
A. M. S., Keysville at present. 
Q. During the time this work was being done by Mr. 
Haymes on these roads we are considering, where were you 
living and what were your duties? 
A. I was Resident Engineer, headctuarters, Danville. 
Q. Did you have active and immediate charge of these 
proj·ects on behalf of the Department of Highi\vays Y 
A. Yes, sir. 
Q~ Was it a part of your duties to make a report to the De-
partment of Hig·hways at regular intervals as to the progress 
of this work Y 
A. Yes, sir, we had to n1ake up estimates on the 25th of 
each month, and send a progress .report along with the esti-
mates at that time. 
Q. Ha:ve you got copies of those reports with yon 1 
A. Not copies of the actual report, but I have typed copies 
of those reports that I have made on separate sheets. 
Q. Would you be good enoug·h to refer to those, refreshing 
your memory therefrom, and tell us "rhat the progress was 
of Mr. flaymes on the second project, 'vhich began in ~farch, 
1930, and ended in September, 1930. . 
A. That is the second project. The month of March is the 
first one I have. 
Q. All right, sir. 
Mr. vVarren: What is the date of 1\:farch? 
Witness: That would be the 25th of the month. 
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A. I have here, work 10%, time 17%, cost 7%. . 
Q. Give us the next one, please Y 
page 101 } A. April-work 101o, time 17%, eost 7% .. 
Q. The next one, please. 
A. The month of l\1ay-work 18%, time 26%, cost 20%. 
Q. June? 
A. June-work 50%, time 48%, cost 45%. 
Q. July~ · 
A .. July-work 60%, time 73%, cost 50%. 
Q. August? 
A. Work-well, I have a decimal in here-it was prac-
tically work 90%, time 93.4%, eost 99%. 
Q. Now in J nne 'vhat 'vas the percentage that was slow 
on the work-what was the difference between the work· done 
and the time elapsed 1 
A. 8%. 
Q. N o'v when you got to August, what had that percent got 
to? 
A. About 3%. 
Q. What was it in May? 
A. In· ::JYiay-a difference there of 8%. 
Q. N o,v, l\fr. De Huff, did you reeeive any directions or in-
fornlation from your superiors with reference to giving Mr. 
Haymes notice to speed up his work, and if so, did you give 
him any notice and have you a copy with you Y 
A. Yes, sir, I received the information, and I l1ave a copy 
of the letter here I wrote ]tfr. Haymes on July 2. 
Q. Please read that to us and file it. 
(The 'vitness reads the following· letter, which is filed as 
Exhibit De Huff 1.) 
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July 2, 1930. 
After very much consideration on my part relative to ap-
proximate date for completion of your projeet I have come to 
the conclusion that it 'vill be absolutely necessary for you to 
continue laving base from stations approximately 355x00 to 
the end of your project. As you already know it is very es-
sential to have this section of road completed by tobacco 
season time in this community and in my judgment if you 
do not continue to Jay your actual base course along at the 
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same time you are laying bituminous top there is no possible 
chance for your project to be completed by October 1. 
I am hereby giving you notice that unless you have addi-:-
tional equipment on job and are actually starting to lay base 
_between above sections mentioned by the 14th day of July 
further action will be taken in this matter. I would appreci-
ate your co-operation with the department in yo_ur progress 
by start laying base course between stations mentioned above, 
as I see no possible cha11ce for this project to be completed 
anvwhere near on time unless this is done . 
.. . 
MSD/MWS 
Very truly yours, 
M. S. DE HUFF, Res. Engineer. 
Started base July 17th 
(Pencilled notation on letter.) 
Copy to 11:r. C. B. Leech, Jr. Dist. Eng. 
Copy to Mr. V. Von Gimmengen, Inspector." 
- Q. And that is your letter to !1r. Hayme::;? 
A. And on the bottom of this I put on here, started laying 
base on July 17. 
Q. Did he adopt your suggestion and start laying base t 
- A. On July 17 .. 
Q. And, carrying out your orders, he did get his project 
completed Y · 
A. Yes, sir. 
page 103 ~ Q. ~{r. De Huff, wl1en all this question came 
up about delay or slowness, did you make any 
inspection as to 1\ir. Haymes' equipment, and make any recom-
mendation to him as to obtaining additional equipmentf 
A. Yes, sir. 
M.r. N. E. Clemment : Objected to as immateriaL 
The Court: Objection overn1led. 
(Continuing.} Our specifications say tl1at the engineer in 
charge haS. the right to sa.y whether he has. enough equipment 
·or n'ot enough equipment, and this letter states that he should 
have additional equipment. · 
Q. What additional equipment did l1:r .. Haymes get! 
A. He got another roller. 
Q. What is a rollerf 
A. It is a machine they l1ave to use. He was putting oil top 
on and laying base. They may have been hvo or three miles 
apart. It would have been impossible for one roller to carry 
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on both operations. It meant that two rollers were neces-
sary. 
Q. You suggested that he get another roller 1 
A. Yes, sir. 
Q. And he did get it f 
A. Yes, ·sir. 
Q. I stated in my opening statement that 1\/Ir. Haymes got 
a roller from J\tir. Laramore, and he says that that is not cor-
rect. What was your impression as to where he got that 
from? 
The Court: Now that is objectionable. 
Mr. Harris: I just wanted to show where I got my in-
formation from. 
Q. I wish you explain a little more in detail to the jury 
what that was you told :hfr. Haymes that he had 
pag·e 104 ~ to start doing, in your letter of July 2, which your 
notation shows he did what you told him to do 
on July 17-you said lay base and do other things at the same 
time. · 
A. Well. of course the project constitutes draining, grad-
ing, l~y~ng surface. lTsually it is a right good thing, on a 
short-time project, to have more than one going at one time. 
He started laying rough base stone before. If he had stayed 
just at that one point, he "rould not have got along so fast, 
and I recommended that he start laying base stone at an-
. other point, and have the same operation going at the same 
time. 
Q. You recommended that he have the same operation go-
ing at two different points at the same time? 
A. Yes, he may have some grading going on and be laying 
~tone in two places. · 
. Q. That is what you told l\1r. Haymes you wanted him to 
do? . 
A. Yes, sir. · 
Q. 'Vhen you lay the first course, you have to ·run a big 
roller over it and mash it level before you put on your next 
coat¥ 
A. Yes, sir. 
· Q. And the two operations may be some distance apart, and 
it is sometimes nec~ssary to have two rollers? 
~- Absolutely necessary. 
CROSS E.XAMINATION. 
Bv ~rr: Warren: 
·Q. Mr.· De Huff, I believe you stated to :hfr. Ilarris tl1ere 
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a moment ago that there was a very marked improvement or 
gain in the·difference between time and amount of work done. 
What were the periods you gave JYir. I-Iarris ~ 
A. That ,-~las from lVIay until August. 
Q. ~Iay until August T 
·A. I think it was 1\fay. I started with March 
page 105 ~ and ·gave him through August. 
Q. You told Mr. Harris that there was a very 
marked improvement from some period of time to another 
period of time. What were those periods? 
A. You mean just now? 
Q. Just cancel all that. I will get at it in a different way. 
According· to your reports, what was the progress of the work 
on 1vlarch 25? 
A. Work 10%. 
Q. He didn't start until J\~Iarch 25, did he T 
A. I have forgotten the starting date. 
Q. Don't you kno'v that he didn't hit a lick of work until the 
25th of JYiarch ? 
A. The 25th of March 1 
Q. And you have got the per cent of the work 10%. Ho,v 
much time have you got charged to hin1 on the 25th of March? 
A. 7%. It looks like there is a repetition here. 
Q. Well, it is your record; you will have to straighten it 
out. 
A. The only remark here is "Contractor has outfit on 
job". Then in April I follow the same percentage through 
there, and I say, ''Contractor is just a little behind in sched- . 
ule, due to break-down of shovel. About one mile graded 
and expects to start laying ba.se course by the first of May. 
Contractor has been notified of his progress and will do bet=-
ter this month I am sure''. 
Q. How mlich extra time did the State Highway Depart-
ment finally g-rant ~Ir. Haymes? 
A. On the second job? . 
Q. On the second job, yes, sir. 
A. They didn't penalize him at all. 
Q. I know they didn't. I want to know how much extra 
time they allowed him beyond September 1, the 
page 106 ~ completion date? 
A. Ile is supposed to have it completed Sep-
tember 1. 
Q. Yes, sir, that is true. Now at the winding up of thecon-
tract, how many days were added to tl1at period of time? 
A. I was just trying to find what date I have here. (Ex-
amines file.) It was completed on September 13. 
Q. }ffr. De Huff, don't you know that they allow·ed him four-
teen days on nccount of the delay before he started this eon-
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tract, and allowed him eight more days, making a total of 
twenty-two days they allowed him? · 
A. They are bound to have allowed him some if they didn't 
penalize him. 
Q. Don't you know that they finally allowed Mr. Haymes 
twenty-two days-answer yes or no. 
A. No, I don't know that. 
Q. The completion date 'vas September 1, and he didn't 
complete it until the 13th. 1Yir. De Huff, if, on any of these 
reports, the thirteen days had been deducted from the am9unt 
of time you had him charged with-I know you couldn't de-
duct that until the end of the contract-but if that time-if 
the thirteen days had been deducted-the percentage of time 
and the amount of work done would have shown that he was 
running right up to schedule, wouldn't it? 
A. We don't work that way. 
Q. I know you don't. I ju~t wanted to know-
A. (Interrupting.) We don't show anything like that only 
on the final estimate. 
Q .. Exactly. What is the largest percentage of time di-
vergence-what is the largest difference f 
A. Eight per cent seems to be the largest. 
Q. FJight per cent is the largest. What date is 
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A. That is in June. 
· Q. The contract had been going on how long then, Mr. De 
IIuff? · 
A. Three months. 
Q. Three months. .A.ll right, sir. Then, as a matter of 
fuct, if they allowed him thirteen days-that is practically . 
l1alf of a month, isn't it f 
A. Yes, sir, that is. 
Q. Now, then, if three months' time had expired, this thir-
teen days 'va.s one-sixth of that time, or 16-2/3%, isn't it? 
A. I don't know. I haven't figured it out. 
Q. Now, ~{r. De Huff, don't you know that one-sixth is 
16-2/3%? 
A. Yes, sir, it is. 
Q.. The highest you have him behind was 8%? 
A. Yes, sir. 
Q. And you were always owing him thirteen days? 
A. We didn't .know at that time that it was going to be al-
lowed. Q. When this editorial came out, did you write Mr. I.Jeech 
n letter on the 18th day of June, just three days after this 
editorial appeared f · 
A. Yes; 1 think I wrote him and sent him a copy of the ~di.;. 
to rial. 
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· Q •.. What was your reaction ·to this editorial at that time, 
Mr. De HuffY . . 
A. I made a report on it as to the conditions as they were, 
and also got a t•eport from the Inspector on the job and com ... 
bin~d it with mine and forwarded it to MrL·Leech. 
Q. And didn't you intimate at that time that this report' 
was groundless and without basis. at that time 1 
· A.. I don.'t recall the letter. . 
Q. You say that you wrote Charlie Haymes a letter on the .. 
2nd of July, telling him to increase his equipment. Did you. 
- get an answer to that letter? · ~ 
page 108 ~ A. I really don't know. Let me see if I did.· 
(Examines file.) I don't know whether I have it 
all here .. I hope so. Ifere is something that is supposed to 
go with that l~tter. This 'letter should be with that. . 
Q. Read ~Ir. Haymes' reply to that letter you 'vrote him . 
. (The witness. reads letter ;ddressed to Department o~ 
Highways, Attention Mr. 1\L S. De Huff, dated ·June 27, 1930,, 
signed Haymes Construction Co. By Charles H. Haymes, 
which has been introduced and filed as Exhibit Defendant A.) 
Q. Did you consider that letter at the time satisfactory, 
Mr. De HuffY You didn't raise any further objection to J\1:r~ 
Haymes, did you, about the suggestion contained in your let-
ter?· 
A. Well, he said he was going ahead. 
Q .. And he did go ahead on the 17th of July-just two weeks 
laterY. 
A. Yes, sir. 
Defendant rests. 
REBUTTAL. 
C. H. HAY~IES, 
the plainti~, recalled. 
DiltECT EXAMINATION. 
.1 ,· 
By Mr. N. E. Clement: · · 
Q. Mr. IIaymes, you heard J\1r. De Huff's statement about 
his requiring you to get another roller to carry on this work ; . 
explain that. 
A. There is unquestionably a mistake about the railer. I 
had two rollers from the beginning of that project clear 
through. I recall Mr. De Huff's suggesting that I probably 
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needed a third roller, but I didn't agree with him, and never 
supplied the third roller. 
·page 109 ~ Q. So that is all there was to that 7 
A. So far as the second project-the last pro-
ject-the 1930 project-that was all there was to it, so far as 
·equipment was concerned. 
Q. Mr. Haymes, that issue of the Sunday Register of June 
15,1930, was extensively circulated around here-a good many 
people saw it 7 
A. Yes, sir. 
Q. Did the Highway Department ever make any kind of 
demand upon you, under their reservation of the right of 
discharging you, at any time-did they e~er intimate any such 
thing to you V 
A. No, sir. 
Q. Were your relations with the Highway Department, so 
far as you know, 100% all right? 
A. Perfectly all right, so far as I know. 
Q. You tell this court and jury now, considering the time 
you were permitted to go to work on the first job, and the time 
that the Engineer did hold up the work on account of the 
wea'ther, and on account of the Engineer requiring you to go 
to work on Cherry Stone Creek on the first job, whether or 
not· you complied with your contract, and whether or not 
the penalty put on you was entirely uncalled for? 
Q. I always feel so astonished in a question of that kind. 
Whenever I failed to operate, I was· the man to lose money. 
'Vhen I failed to do the best I could, I was the loser. So far 
as the first contract g·oes, we did the work, counting the actual 
days, within the number of day.s allotted us in the contract. 
Q. _You mean the-working days you were permitted to work 
by the weather and by the instructions of the 
·page 110 ~ Highway Department? 
A. I was totally under the supervision of the 
Highway Department. They said ,~lhen I could vlork, and when 
I couldn't. The ground conditions had to be acceptable to 
them. · 
Q. In order to carry on your contract, did you work night 
a11d day or not? 
A. I certainly worked whenever the ground would permit. 
Q. Did you work any at night? 
A. Worked at night, and the greater portion of stone laid 
-from Cherry Stone Bridge going south was laid at night. 
Q. You put in every working day you had that you were al-
lowed to work? 
· A. Yes, sir. 
Q. And you had sufficient equipment? 
A. I was in position at any time to furnish any amount of 
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equipment. There was no limit to the equipment I could 
supply if I needed it. . 
Q. ~V ere you required to furnish an inventory of equip-
ment you were going to use on each contract? 
1\tir. IIarris: That has already been gone over. I distinctly 
remember that very question. 
The Court : Of course there isn't any use going over some-
thing that he has been over before. As to the question of 
the $410.00 penalty-that was brought out by the defense. Of 
course that isn't conclusive. I believe ~Ir. Haymes may be 
examined on that point and state his side of the question 
about that. 
Q. How many miles of road did you build there, on the 
first project, and how many days did it take you to do it? 
A. How many miles Y 
Q. And how many days did it take you to do it Y 
A. It was v:ery nearly three miles-it lacked just a trifle 
of being three miles, and the actual working time for it was 
120 days. 
page 111 ~ Q. And that brought you within your contract 1 
A. Yes, sir. 
Q. Now, 1\fr. Haymes, tell the same about the next con-
tract-how many miles and how many working days' 
A. Well, I have no calculation of the working days in the 
next contract; however-
Q. You came within your contract l 
. A. However that was within the contract time, and the 
length of that road project was 6.2 miles-smnething near 
that. 
Q. What extra work was giv:en yon on that second project, 
:1\fr. Haymes-! n1ean after the contract was signed, or after 
your bid was accepted 1 
A. There was additional work to the amount, as I remem-
ber, of $5,500.00. 
Q. You heard 1\fr. De Huff's statement about he didn't un-
derstand about any extra time given you, unless it was be-
cause of the fact that you were not penalized-how much ex-
tra time was given you? 
A. The Higlnvay department gave me eight days. I re-
quested twelve days, and they g·ave me eight. I requested 
fourteen davs between the time the contract was delivered 
and the time I was ordered to go to 'vork. 
Q. Fourteen days between that time? 
A. Y·es, and I requested six days' tinw lost on account of 
waiting for instructions for doing additional work I was re-
quired to do. 
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Q. That was more than twenty-four days Y 
A. Thirty-two days. · 
Q. And they granted.you twenty-two dayst 
A. Yes, sir. 
page 112 } Q. Were tlie statements in that editorial of 
June 15, 1930, true Y 
Mr. Harris: You have been oyer all that. 
A. Not a word of truth in it. Q. Did any Register Publishing Company people ever c.on-
fer with you at all about how you were getting along on this 
contract at any time f 
A. No, sir. 
Q. Did they have any better source of finding out than from 
finding out from you Y 
The Court: That is a question for argument. 
Plaintiff rests. 
• I 
page 113} HA'YMES EXHIBIT 1. 
SLOW 'VORl( ON THE CH.A.THAM ROAD. 
The contractor on the Chatham road is doing such slow 
work that it seems hardly possible that he can complete the 
job in time to have the road ready for the tobacco season. 
The Chatham road was closed last vear on account of the 
slow work of Contractor liaynes and.it seems very unfair to 
the farmers who use the road and Danville business which 
loses when it is closed, that the same contractor should be al-
lowed to impede the business of a whole community far more 
than is necessary, for two successive years. 
If, as it appears, the work on the Chatham road cannot be 
c01npleted by the opening of the tobacco season, the thing 
to be done, it seems to the Reg·ister, is to make the best of a 
bad situation. This ne,vspaper appeals to the Highway Com-
mission to instruct the contractor to begin work only on 
sections of the road around which a short and convenient de-
tour may be arranged, so tha.t there wiH be as little interfer-
ence as possible with the business of the community because 
of the dilatory tactics of a road contractor. 
The Register frankly does not understand why the con-
tractor on the Chatham road has been permitted such an un-
reasonable length of time to complete a job on one of the most 
important State highways, a delay that has thoroughly tried 
,--------
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the patience of citizens of Pittsylvania County and Danville .. 
Sometimes the Highway Commission.lets.contracts on a long 
time basis in order to get the work done cheaper, but this 
was certainly not the case with the bidder on the Chatham 
. . · road. Of course the contractor can do the job 
page 114 ~ cheaper on this basis, and that is why the Stat-e 
has district engineers to supervise road construc-
tion, to see that· the work is done according to· specifications 
and as quickly as possible. On the Chatham road, the con-
tractor seems to be doing the job in his own thne at least. 
page 115 ~ Teste: This 3rd day of August, 1933. 
J. T. CLEMENT, J ttdge. 
Copies-Teste: 
. S. S. HURT, 
Clerk of Pittsylvania Circuit Court, Virginia. 
30 August, 1933. 
page 116 } CERTIFICATE OF EXCEPTION #2. 
The following instructions for the plaintiff, numbered re-
Bpootively 1, 3, 4, 6 and 10, arid for the defendant, numbered 
respectively B, 0, D, E and J, are all of the instructions given 
by the court in this cause: · 
"1. 
''The court instructs the jury that when the defendant 
pleads justification the burden is on him to prove by a pre-
ponderance of the evidence ail facts set out in the said plea, 
that is relevant to the issue, in its entirety, and if he fails to 
do so, then his justification fails in toto.':~ 
. "3. 
"The court further instructs the jury that a libel may be 
in the form of an insinuation as well as of positive assertion 
and it is not necessary that a positive assertion be made to 
make the publi~ation a libel.'' 
"4. 
"The court instructs tl1e jury that defamatory worda falsely 
"rritten of a person which impute to the part:y unfitness to 
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perform the duties of an employment .of profits, or want . of 
integrity in the discharge of the duties of such employment 
are libelous per se; and that defamatory words falsely written 
of .a party which prejudices such party in his profession or · 
trade are ·libelous per se. '' 
"6. 
''The Court instruets the jury that the defendant, R. A . 
• Tames, Jr., through the colu1nns of his newspaper, the Dan-
ville Daily -and Sunday Register, has no peculiar privilege, 
but is liable for defamatory and libelous state-
page 117 ~ ments which he publishes, in the same manner as 
any other individual person, and that defendant, 
R. A .• Tames, Jr., cannot libel plaintiff through the columns 
of his newspaper and then come into court and absolve him-
self from libel to plaintiff by saying he meant no malice and 
has no maliee or illwill against plaintiff and was not actuated 
by malice; that he is liable in compensatory damages for what-
ever his employee or agent may have done in that respect, but 
lack of actual malice or illwill may be considered in mitiga-
tion of damages.'' 
"10. 
'' 'rhe court instructs the jury that if they believe from a 
preponderance of the evidence that the defendant, Jvir. R. A. 
~J a1nes, published in his newspaper, The Danville Register, the 
article in question, and that such article falsely implies, im-
pu1es and accuses the plaintiff, Mr. Haymes, of conduct which 
is injurious to his character, reputation and standing as a 
contrsctor and business man, such article is libelous per se 
(that is to say that the arti-cle is libelous and damaging in it-
self and ihe law presun1es damages to result from the publi-
cation of such an article), and it is not the duty of Mr. Haymes 
to prove that he has suffered damages; and further the jury 
is iw:;tructed by the court that if they believe the article in 
question to be libelous pet· se, then they shall find their ver-
dict for the plaintiff, and they shall fix compensatory dam-
ages at such sum as they deem just, not to exceed $50,000.00, 
the amount claimed in the notice, and in fixing the amount of 
damages they may take into consideration damage .to his busi-
ness, t11e humiliation and mental su:ff~ring, the extent of the 
circulation of the newspaper and the condition surrounding 
the puhlicafion of the article, the language in which the im-
putations in the article a.re expressed and the nature and ef~ 
feet or the c-harges, the probable effect upon those to whose 
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attention the editorial was called, and his standing in his com-
munity.'' 
page 118 ~ ''D~J~,ENDANT'S INSTR.UCTION NO. B. 
''The Court instructs the jury that in this case the defend-
ant newspaper had the right, comnwn with every other citi-
zen, to fairly and honestly comment upon and criticize the con-
duct of the plaintiff, Hayn1es, in the performance of his con-
tract, on the .Chatham road, for the reason that it was a mat-
ter of public concern; a.nd if the jury believe from the evi-
dence that the editorial sued on did not exceed the limits of 
fair and honest comment, then the Court instructs the jury 
that the defendant, James, is not liable in this action, and the 
jury must return a v:erdict for the defendant." 
''DEFENDANT'S INSTRUCTION NO. C. 
''The Court instructs the jury that for the plaintiff to re-
cover any amount in this case, it is necessary that he should 
prove by a preponderance of the evidence : 
"1. That the editorial sued on was published through 
malice express or implied of the defendant, R. A. James, Jr., 
and/ or his agents. 
"2. And also that the editorial contained an imputation, 
such as was necessarily hurtful in its effect upon the plain-
tiff's business, or that the words of the editorial, from their 
usual construction and common acceptation, are construed as 
insults, and tend to violence and breach of the peace. 
"It is not sufficient that the evidence be consistent with 
their existence; it must affirmatively prove them. Unless 
these facts are proven, the jury must return a verdict for the 
defendant.'' 
"DEFENDANT'S INSTRTJCTION NO. D. 
''The Court instructs the jury that fair and honest criticism 
or comment on matters of public concern do not constitute a 
libel when such criticism is not upon the person himself, but 
upon his 'york. If, therefore, tbe jury believe from the evi-
dence in this case that. the plaintiff ''ras engaged as a contrac-
tor in constructing for the state highway commis-
page 119 ~ sion a public road, and that the criticism ex-
pressed in the editorial complained of did not at-
tack the moral character, professional or business integrity 
or fitness of the plaintiff, but that same was a fair and bon-
R. A. James, J r ~' v. C. H. Haymes. 111 
est criticism, confined to his work in connection with such 
road, then the jury must find a verdict for the defendant; but 
if. the facts upon which the comment or criticism in this case 
was made did not exist, the foundation for fair and honest 
comment fails." 
-
''DEFENDANT'S INSTRUCTION NO. E. 
''The Court instructs the jury that if they believe from the 
preponderance of the evidence in this case that the statements 
in the editorial are substantially true in the ordinary and 
usually accepted meaning of the words used, then the jury 
must find for the defendant in this action, this is true whether 
the editorial sued upon exceeded the limits of fair and hon-
est comment or not as defined in other instructions.'' 
"DEFENDANT'S INSTRl:JCTION NO. J. 
~'The Court instructs the jury that by the words, fair and 
honest criticism or oomment, is meant, such comment or criti-
cism as was reasonably justified by the facts and circum-
stances as they then existed.'' 
page 120 ~ Teste: This 3 day of August, 1933. 
J. '1\ CLE~1:ENT, Judge. 
page 121 } CERTIFICATE OF EXCEPTION #3. 
To the giving· of each ·and all of the instructions offered by 
the plaintiff, the defendant, by counsel, duly ·excepted, and 
assigned ~s the grounds for said exception, the following: 
' 
As to Instruction No.1 the objection is the general one that 
the court should hold, as a matter of la,v, that this, being in 
effect, a qualifiedly privileged occasion, that no instruction 
submitting the case to the jury should be given. 
Instruction No. 3-It ma.y be a fair statement of the law, 
but it has no application to this c.ase, anc;I is objected to on 
that ground. 
Instruction No. 4-0bjected to because couns·el for defend-
ant is of the opinion that it is an incorrect statement of the 
law, certainly as to this case, for the reasons pointed out, and 
because this is not a case where the court is· presented with a 
libel which is actionable per se, and it ignores the occasion 
of a fair and honest comment, and also because a libel which 
charges a man with unfitness or lack of integrity is not libel-
ous per se. 
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Instfuction No. 6-0bjection because . there is no necessity 
for that instruction; that instruction is argumentative. The. 
instruction says, in effect, that the defendant is cut off from· 
that defense, of coming in and saying he meant no malice; 
This instruction is directed to,vard a case where there was 
malice and it was clearly a case in which there were words 
which were admitted by both parties to be actionable per se, 
~ which no question of privilege, no question of fair com-
ment, was involved. This is a case, in effect, .of qualified 
privilege, and when a case of qualified privilege is involved, 
malice cannot be implied from the publication it-. 
page 122 ~ self, but must be proven. It c·an only be implied 
from the publication itself when it exceeds the: 
occasion, or when there is doubt as to whether it does or not.· 
Word "shall" was changed to ''may". Word "physical" 
was stricken out. Instruction # 10. 
Instruction No. 10-0bjec.ted to as to "physical", and be-
cause it is merely a repetition of instructions that have gone 
before~ Objected to on the same grounds as above, and it 
wholly disregards the grounds of fair and honest comment; 
it wholly disregards the question of malice; it permits a re-
covery against James for compensatory damages for action 
on the part of his agent, without showing malice, either ex-
press or implied. 
To the instruction which undertakes to allow damages and 
define what shall be taken into consideration, counsel for de-
fendant objected specifically, to the wording of the instruc-
tion, which says that the jury ''shall'' take into consideration 
the various things mentioned. ''I think that the jury .might 
take them into consideration, if they see fit, but that the jury 
should not be instructed specifically by the court that they 
shoteld. I object specifically to the phrase that they shall take 
into consideration the damage to his business. As I under-
stand it, if damage to his business was claimed,-aclual pe-
cuniary loss,-it would be necessary that it be alleged and 
proven, and that there should be some evidence befor€ the 
jury, before actual pecuniary loss or business loss could be 
conside.red·by the jury. IIumiliation or injury to his·feelings 
is not, strictly speaking, pecuniary loss. Tha.t damage is 
awarded, and it may be inferred by the jury without evidence. 
"I also object to all of the instructions given for the plain~ 
tiff, upon the ground that they a.re inconsistent with the in-: 
structions given for the defendant; that the instructions are 
directly in conflict, one with the other--for example, -one in-
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struction states that lack of malice is not a defense, and, in 
effect, says it cannot be set up as a defense. An instruction 
for the defendant, however, says that malice, express or im-
plied, is a necessary element to recovery." · 
Teste : This 3 day of Aug11st, 1933. 
J. T. CLE1IENT, Judge. 
page 123 ~ CERTili1ICATE OF EXCEPTION #4. 
The defendant offered instructions Nos. A, F, G, Hand I, 
·reading as follow~, which said instructions were refused by 
the court: 
"DE.FENDANT'S INSTRUCTION NO. A. 
'''1,h-e Court instructs the· jury that if they believe from the 
evidence- in this case that the plaintiff, Haymes, was paid with 
public funds, for the construction of a highway, that then same 
was a matter of public concern, and a subject of fair and hon-
est comment, or criticism by newspapers, as ·well as by any 
·other citizen; and whether the statements contained in the edi-
torial sued on, are true or not, if the jury believe from the 
evidence that Afeacham, the Editorial 'Vriter, acted in good 
faith in writing, and causing to be published the editor~al, 
without malice, believing upon reasonable grounds. the lan-
guage of said editorial to be true, unless. they shall·believe 
that the language of the editorial itself showed an ahsu.e of 
tl1e right of fair and honest con1ment and criticism, then they 
must find for the defendant. Vaughan vs. Lytton, 126 Va. 
()71." 
"DEFENDANT'S INSTRUCTION NO. F. 
''The Court instructs the jury that unless 1\Ieacham in pub-
lishing the editorial sued on, acted with actual malice in fact, 
or that the wording of tl1e editorial fair and honest c.omment 
iu a nu1ft.er of public concern, then the jury must find a ver-
dict for the duf'endant. Actual malice is essential in this case, 
and if 1\.f eacha1n in \vTiting- the editorial acted in good faith, 
and iu the l1onest belief, based upon reasonable grounds, that 
the ·facts stated in the editorial were true, then the question 
a·s to whether or not the fac.ts as stated were true or untrue, 
is immaterial. \Vhere the editorial, as in this case, is con-
cerning a matter of general public concern, a newspaper, like 
any other citizen, has the right to publish criticism with refer-
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ence to such matters; and if such criticism does 
pag·e 124 ~ not exceed the limits of fair and honest comment 
or criticism, the publication is not actionable, even 
though same rria.y be untrue, and also defamatory.'' 
"DEFENDANT'S INSTRUCTION NO. G. 
''The Court instructs the jury that while the editorial sued 
on was nob published on what may be strictly called a quali-
fieclly privileged occasion, yet, it was a ·con1ment or criticism 
on a matter of general public concern, and that the rule of 
law applying to such comment or criticism is that the truth 
or falsity of any statement made in the editorial is not con-
trolling. The material question before the jury is the motive 
and intent by which the publication was inspired. 
''The plaintiff, Haymes, is entitled to a verdict only if the 
preponderance of the evidence shows that the 'vriter of. the 
editorial availed himself of the common right of all citizens to 
.fair and honest comment on matters of public concern, to 
gTatify his ill will or spite or malice. Upon this issue the 
burden is upon the plaintiff, Haymes. 
''The question in this case as to the defense of fair and 
honest comment, is not whether the language of the editorial 
is true or false, but only whether the language of the editorial 
exceeded the limits of fair and honest comment, or ·that the 
editorial was written and published with malice. 
'':WI alice as used above means actual or express malice ex-
isting as a fact a.t the time of the publication of the edi-
torial, and which inspired or colored it. "\Vhere, as in this 
case, the publication is a comment or criticism upon a mat-
ter of general concern, the presumption is that the publiea.-
tion is without 1nalice, .a.nd the burden is upon the plaintiff, 
Haymes, to prove malice in fact.'' 
"DEFENDAl~T'S INSTRUCTION NO. H. 
''The Court instructs the jury that in every action for libel 
malice, express or implied, is the gist of the ac-
page 125 } tion; that is· to say, malice must be shown before 
there can be. the recovery of any amount. 
''Substantial truth of the charges made in any publication 
is always a complete defense, whether the comment or criti-
cism is on a matter of general public concern or not. · 
"In this case the plaintiff was paid \\ith public funds for 
the construction of a public highway, which is a matter of 
public concern, and the work upon which he was engaged wa.s 
a subject of fair and honest comment, and the publication 
of the editorial, even though the statements therein made 
•' 
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were untrue and defamatory, does not entitle the plaintiff to 
recover damages in any amount, unless the jury shall believe 
that the limits of fair and honest comment or criticism were 
exceeded in the editorial sued on, or that the editorial was 
published with actual malice.'' · 
''DEFENDANT'S INSTRUCTION NO. I. 
''The Court instructs the jury that the belief of the edi-
torial writer, 1\rfeacham, who was the defendant, James' Agent, 
when he wrote and published the editorial, that the stat-ements 
therein made were true, if such belief was based upon the 
existence of reasonable grounds for such belief, may be con-
sidered by the jury to disprove actual malice, -or to rebut 
any inference Qf the existence of malice; if the jury believe 
from the evidence in this ease that the defendant's agent, 
'Meacham, when he published the editorial, acted in the hon-
est belief that the statements made therein were true, and 
that such belief was based upon the existence of reasonable 
gTounds within his knowledge, or based upon information re-
ceived from others under such circumstances as reasonably 
induced him to believe that the charges were true, then 
whether or not, in fact, the statements in the editorial were 
true or not, if the comment in the editorial, itself, did not 
exceed the limits of fair and honest criticism, then the jury 
n1ust find a verdict for the defendant.'' 
And the defendant further offered instructions B, C, D and 
,J, reading· as follows: 
page 126 ~ "DE1FENDANT'S INSTRUCTION NO. B. 
''The Court instructs the jury that in this case the defend-
ant newspaper had the right common with every other citi-
zen to (fairly and honestly) comment upon and criticize the 
conduct of the plaintiff, Haymes, in the performance of his 
contract, on the Chatham road, for the reason that it was a 
matter of public concern; and 'unless (if) the jury believe 
from the ,qreater weight of the evidence that the editorial sued 
on (did not) exceed the limits of fair and honest comment; 
tl1en the Court instructs the jury that the defendant, James, 
is not liable in this action, and the jury must return a verdict 
for the defendant.'' 
"DEFENDANT'S INSTR1JCTION NO. C. 
''The Court instructs the jury that for the plaintiff to re-
cover any amount in this case, it is necessary 1hat he should 
-prove by a preponderance of the evidence : 
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1. That the editorial sued on was published thr~ugh malice 
express or implied of the defendant, R. A. James, ·Jr., and/or 
his agents, against Contractor Ha.yntes, and by malice is 
meant, that the publication was actuated by som.e sin-ister or 
corrupt motive, such as hatred, reven_qe., personal spite, ill 
'Will, or desire to injure Jllr. Haynte.r;, the plaintiff, or 
2. Tha_t the editorial was w'ritten and published with su,ch 
gross indifference and recklessness as to amount to a wanton 
or 'Wilful disregard of the rights of the plaintiff. 
3. And also that the l~ditorial contained an imputation, such 
as was necessarily hurtful in its effect upon the plaintiff's 
business, or that the words of the editorial from their usual 
construction and common acceptation are construed as insults, 
and to tend to viole_nce and breach of the peace. 
"The burden of proof rests upon the plaintiff to prove 
these essential facts by the ,qreater uteight of the evidence. 
"It is not sufficient· that the evidence be con-
page 127 ~ sistent' with their existenc'e; it must affirmatively 
prove them. Unless these facts ~re proven, the 
jury must return a verdict for the defendant.'' 
"DE.FENDANT'S INSTRUCTION NO. D. 
"The Court instructs the jury that fair and honest criticism 
or comment on matters of public concern do not constitute a 
libel when such criticism is not upon the person himself, but 
upon his work. If, therefore, the jury believe from the evi-
dence in this case that he plaintiff was engaged as a contractor 
in constructing for the state highway commission a public 
road, a.nd that the criticism expressed in the editorial com-
plained of did not attack the n1oral character, professional 
or business integrity (or fitness) of the plaintiff, but that 
same was a fair and honest criticism confined to his work in 
connection with such road, then the jury must :find. a verdict 
for the defendant. (But if the facts upon which the comment 
or criticism in this case was made did not exist the founda-
tion for fair and honest comment fails.) 
"DEFENDANT'S INSTRUCTION NO. J. 
''The Court instructs the jury that by the words, fair and 
honest criticism or comment, is meant, such comment or criti-
cism as was reasonably justified by the facts and circum- . 
:;;taiJ.ces as they then reasonab~JI appeared to M eachant, the 
e"ditorial 'W'riter, and which Meacham 1·easo.nably believed to be 
true, regardless of 'whether or not the statentents in the edi-
torial were, in fact, true or false." (existed.) 
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page 128 ~ But the court refused to give said instructions 
in the form offered, and amended said instruc-
tions by eliminating the language underscored, and by adding 
the language in parentheses, and gave said instructions only 
in the form as shown in certifi-cate of exception #2. 
To which action of the court in refusing to give said in-
structions, and in refusing· to give said instructions B, C, D 
and J as offered, the defendant duly excepted, and assig"lled 
as his grounds of exception the following: · 
That each of said instructions A, F, G, H and I correctly 
stated the law applicable to this case, and was not covered by 
any other instruction, and particularly that the said instruc-
tions undertook to present the defendant's theory of the case, 
which is, substantially, that the sole question before the jury 
is, or should be, as to whether or not the editorial ex-ceeded 
the lhnits of fair and honest comment on a matter of general 
pn blic concern; that the editorial, being a comn1ent on a mat-
ter of public concern, wa.s, in effect, a publi-cation on a 
ttualifiedly privileged occasion; that it was necessary to show 
1nalice, either by extrinsic evidence-and none has been of-
fered-or necessary for the jury to infer malice from the 
publication itself; that the truth of the statements in the 
~ditorial were not necessarily controlling, but the question 
for the jury to decide upon, on all of the facts and circum:.. 
stanees, "'as whether or not the comment was honest and 
fair-that is, whether or not l\Ieacham, the editorial writer, 
wrote the editorial in g·ood faith, and upon the honest be-
lief, reasonably held upon reasonable grounds, of the truth of 
the statements. 
To the refusal of the court to give Instructions B, C, D and 
~T as offered, and to the a1nendments thereof by the court, the 
defendant duly excepted, upo·n the above grounds, and upon 
the particular ground that the an1endn1ent to In-
page 129 ~ struction No. C eliminated the question of malice 
from the jury, and the amendment to Instruction 
No. D expressly made the existence of the facts essential for 
fair and honest comment-in other words, the an1endment of 
tl1e instruction n1ade the · truth of the charges real test, it 
heing the defendant's theory tha.t the jury could determine 
that the comtnent was fair and honest, even though they be-
lieved that the statements in the editorial, or some of tl1em, 
·,vere not true; to the amendment of Instruction J upon the 
particular ground tha.t it eliminates the test as to what is 
fair and honest comment, and in effect makes the truth of the 
_ch.arges the sole test. 
Teste: This 3rd day of August, 1933. 
J. T. CLE~IENT, Judge. 
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page 130 ~ CEJ;tTIFICATE OF EXCEPTION #5. 
At the conclusion of plaintiff's testimony the defendant 
n1oved that the evidence of the plaintiff be stricken out, and 
in stating his gro~nds therefor the following occurred: 
page 131 ~ The jury retires. 
Mr. Harris: If Your Honor please, the defendant moves 
to strike out the evidence of the plaintiff on the ground that 
the editorial introduced in evidence is a comment or criticism 
upon a matter of public concern; that a. newspaper has the 
right enjoyed by all citizens-the right of fair and honest 
comment; that if such comment does not exceed the bounds 
of ·fair and honest criticism in a matter of public concern, 
that there is no liability therefor, provided the editorial was 
not written with actual malice in fact, provided that the edi-
torial itself-the use of its words-does not exceed the limits 
of fair and honest comment. 
The position of the defendant is that this court should hold, 
as a matter of law, the editorial being before it, that the edi-
torial, by its language, does not exceed the bounds of fair 
and honest comment; should the court reach that conclusion, 
then, there being no showing·, or attempt to show, actual 
malice in fact, and that no malice could be inferred from the 
language itself, that then, of necessity, there could be no re-
covery, and that the plaintiff's testimony should be stricken 
out. 
(2) On the ground that the editorial shows on its face to 
be not actionable, because it is a criticism of the work of a 
contractor engag·ed in public business, rather than a criticism 
or reflection upon the contractor himself as distinguished 
from his work. 
And upon the third ground, if your f.~onor please, that the 
court should hold, as a matter. of law, that the editorial does 
not necessarily reflect upon the plaintiff in his occupation, 
business, or profession as a contractor, and therefore it is 
not actionable. · 
1\{r. H. T. Clement: 1.\i[r. Harris is spea.king of the privilege 
here, and that the editorial is talking about a public work in-
stead of 1.\iir. Haymes-I would like to ask him his idea of this, 
in page 8 of the. opinion: ''The editorial singled out the con-
tractor living in Chatham, alluded to him by name, and, ac-
cording to plaintiff's evidence, falsely stated that he. was then 
doing· slow work, that the road in 1930 was clo~ed because of 
his slow w·ork, that as a road contractor he employed dilatory 
tactics, and the in1plication was that he was doing this for 
the purpose of securi~g greater profit than he was leg~lly en-
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titled to.'' We submit that the matter of whether 
page 132 ~ this editorial is priv:ileged, so far as whether it 
is commenting on his work, or commenting on Mr; 
Haymes, personally, can be judg-ed from the editorial itself, · 
and that matter was decided by the .Supreme Court better 
than it could have been by a jury. That is all we have to say. 
The Court: I think the editorial is the real proposition. · 
. Plainly and by implication it charges this man with di~hon­
esty. If that had occurred fifty years ago, it would have 
probably called for a horsewhipping-that is the reason the 
S'tatute of Insulting Words was passed-to break up all that. 
It seems to 1ne that the editorial is actionable 11er se. And I 
don't see how the Supreme Court, if they hadn't regarded that 
editorial as actionable per se, would not have stricken out the 
evidence. · 
Take the opinion of the court-here is this: "If the evi-
denc~ for plaintiff is true, then the falsity of the facts upon 
which the editorial is based and the implication· thereQ1 of im-
proper motive controlling plaintiff, remove the privilege of 
the publication and render defendant liable for compensatory 
damages.'' 
There is the plain statement from the Court of Appeals, 
in its opinion, if this article was untrue, then there can be 
no fair and honest comment. It is not a question of whether 
they thoug-ht it was true. But over here they deliberately re-
ject that theory-'' There are a few decisions which hold that 
a publication, even though false, concerning a matter of pub-
lic interest, such as a misstatement of facts concerning a pub-
lic officer or a candidate for office, made in good faith, from 
proper motive, and with reasonable ground for belief in its 
truth, is a good defense. However, the majority of cases hold 
that, if the facts upon which the comment or criticism sought-
to be excused do not exist, the foundation fails.'' There is 
a plain statement of the Court of Appeals that that is· the 
law. 
When 1\rir. ~feachan1 wrote the editorial-if the statements 
in the editorial happen to be untrue, the foundation of fair 
and honest comment is stricken from under,-it goes out of. 
it. I can't bring myself to holding, as a matter of law, that 
this is a fair and honest comment. It depends on whether. 
it was true as to whether or not it was fair and honest. And 
the Court of Appeals expressly says that that is a matter for 
the jury. 
To hold that that is true is going· further than the Court 
has· gone in this case. I am going to try this case according to 
the principles laid down by the Supreme Court of Appeals, 
so far as I can follow them. Your motion will be 
page 133 ~ overruled, Mr. Harris. 
Mr. Harris: Your Honor will observe that the 
120 Supreme Court of Appeals of Virginia. 
opinion of Justice Hudgins is based very largely upon the 
case of. V a;ugha;n vs. Lytton. V tUt,qhan vs. Lytton \Vas a case 
in which Vaughan wrote a letter to the Riverside 1\tiills, in 
which he stated that Lytton, who was formerly connected with 
his concern, had been guilty of misappropriation-taking· 
c.hecks belonging to the company out of the mails, and using 
them for his own purposes. Lytton brought an action against 
Vaughan, based upon that letter. 
Now it was held in that case, to sta.rt off with, that it was 
a qualifiedly privileged occasion, because Vaughan was writ-
ing a letter for the protection of his private interests to one 
of the customers of his eompany. rrhe lower court instructed 
the jury that if it was a qualifiedly privileged occasion, that, 
whether .or not the staten1ent was true or untrue was imma-
terial, and that unless it was written with malice, or unless 
it was written in such language as n1alice might be inferred 
from it itself, that there could be no recovery. Now Justice 
Hudgins says, in this case-
The Court: That is undoubtedly the law with reference to 
a qualifiedly privileg-ed oooasion. 
1\{r. Harris: ,Justice Ifudgins says that, while this is not 
a qualifiedly privileged occas'ion in the strict sense of the 
word, that it is a matter of comment upon a matter of public 
concern. Therefore, on that feature of the case, truth or un-
tnlth of the staten1ent becomes immaterial, because tn1th is 
always a defense, regardless of whether it is a n1atter of pub-
lie comment or not. 
So that, if we hold that the question of truth in this case 
is the sole test, then w·e have abandoned entirely the proposi-
tion that the Court lays down in that opinion--:-that comment 
on public matters is a qualifiedly privileged occasion. 
The Court : Doesn't he say that in "rhat I read over on the 
first page? 
~Ir. Harris: Yes, but I think we are misconstruing what 
,Judge Hudgins meant to say. But he says, also, in this opin-
ion.: "There is no question of the fact that plaintiff was paid 
with public funds for the constn1etion of a public hig·hway, 
which is a matter of public concern, and hence the 'vork upon 
which he was engaged was a subject of fair and honest com-
ment or criticism by newspapers, as ·well as any other citi-
zen.'' 
·The Court.: If they didn't think it was ·action-
page 134 ~ able, "rh~T didn't they say so, and just dismiss the 
action? 
Mr. Harris : The final analvsis of this case is to hold this: 
It comes under the third classification that ,Justice Prentiss 
sets out. * * * There is nothing better settled, as I under-
stand it, than that third line of cases-that the court, in its in-
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structions, must submit to the jury, not whether a thing is 
true or untrue, but whether it is published with the honest 
belief that that was so. * * * If that was not true, and the 
Court thought that it was actionable per se, then the Court 
should have confirmed the judgment of the lower court. 
The Court: They reversed it because I g·a.ve an instruction 
on punitive damages. 
J\fr. Harris: Tbat wasn't the only ground, your Honor. 
The Court: That was what they said. 
J\ir. Harris: The only evidence, then, that the defendant 
can introduce here is to prove the truth of the statements f 
The Court: It looks that way to me now. Here is what 
I think the decision says. He says l1ere : ''The present case, 
strictly speaking, does not inv:olve a privileged occasion. That 
ter1n, in a legal sense, is used with reference to a case in 
which one or more members of the public are dothed with 
greater immunity than the rest. Here we are dealing with a 
common right of very citizen to comn1ent upon or criticize a 
matter of public concern. The question is whether or not the 
editorial exceeded the limits of fair and honest comment. By 
analogy, the same rule which is applied in a case involving a 
qualified privileg·cd oc<lasion should apply here; i. e.; that, 
where tho court entertains doubt, as to whether the comment 
.in question exceeded the lirnits of fair and honest criticism, 
the matter should be left to the determination of a jury.'' 
How do you reconcile your theory with this language? ''If 
the evidence for plaintiff is true, then the falsity of the facts 
upon which the editorial is based and the implication therein 
of improper motive controlling plaintiff remove the privilege 
of the publication and render defendant liable for compensa-
tory damag·es. '' Now what else does he n1ean there~ 
l\Ir. Harris: I don't know what he 1neans. If he says that, 
and means that to be followed to the logical conclusion, then 
you are at the point where you have wiped out prhrilege, and 
truth is always the defense. 
The Court: The word "fair" is capable of construction 
that almost takes in truth. 
1\t[r. If.arris: Then your Honor reaches the point where the 
· sole question involved is whether or not the thing 
page 135 ~ is trn e. · · 
The Court : If I g-o to cti ticizing a man, and 
rely upon what son1eone told me-hasn't he just said over 
here if the facts upon whicl1 the editorial is based are untrue, 
then the foundation fails' · 
l\fr. fiarris: I don't know, sir. If that is true, the very 
~ase of Va'Lt,qhan vs. Lytton, he is overruling. If your Honor's 
construction of this is correct, then the instruction given by 
your Honor at the forn1er trial-that this is actionable per s~ 
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-ought to have been confirmed by the court, but the court 
comes along and says it ought not to have been given. 
The Court: No, he says the one on punitive damages ought 
not to have been given. 
Mr. N. E. Clement: lie says some of the others ought not 
to have been given in that form. . 
· The Court : The only thing I can do now is to overrule 
your motion to strike out, and then when you offer your in-
structions, pass on them . 
. 1\{r. Harris: I want to add to my motion to strike out: 
The motion to strike out the evidence of the plaintiff should 
be sustained, because the defendant contends that a principal 
is not liable for the alleged libel by his agent, unless he has 
authorized, ratified it,-not even for compensatory damages, 
where the libel occurs on an occasion which is qualifiedly privi-
leged, or, what ·amounts to the same thing, where the libel 
occurs in comment upon a matter of public concern, for the 
reason that actual or express malice is necessary to sustain 
an action for what might otherwise be a libel, where the ele-
ments of a qualifiedly privileged occasion are non-existent. 
The Court : Overruled. 
Mr. Harris: Exception. 
The ,Jury returns. 
page 136 } And to the action of the court in overruling said 
motion the defendant duly excepted. 
Teste: This 3rd day of August, 1933. 
J. T. CLEMENT, Judge. 
page 137 ~ CERTIFICATE OF EXCEPTION #6. 
The defendant offered Senator W. A. Garrett as a witness 
for the defendant, and asked him the following questions, 
when the following occurred: 
'' Q. There appeared in the Danville Register of Wednes-
day, June 25, a statement that the Chatham road would be 
open in September. That statement has been read to the 
jury. That refers to Senator Garrett and Delegate Maitland 
Bustard calling upon Mr. Shirley. Do you remember calling 
upon ~Ir. Shirley in .connection with the completion of the 
road-what was the occasion, Senator, of your going to see 
the Commis~ioner with reference to it? 
Mr. N. E. Clement: I object-
The Court: Wait a moment-
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''A. I heard that they 'vere getting along right slow with 
the work-
The Court: Objection sustained. Send the .jury out-for a 
few minutes. 
lV[r. N. E. Clement: I ask your Honor to instruct the jury 
to disregard 'vhat Senator Garrett said. 
Mr. Harris: Will you permit the record to show that I ex-
pect to prove- . 
The Court: He can answer. 
Mr. N. E. Clement: I expect it would be better to let him 
bring out all he 'vanted to prove, in the absence of the jury. 
Mr. Harris : I expected to prove by Senator Garrett 
and Maitland Bustard that, various complaints having 
come to their attention about work on the Chatham 
road being slow, and considering the near approach 
of the tobacco season, they went to Richmond on another 
matt~r and, while they were there, called on Mr. Shirley, ex-
amined the reco1:ds in his office, and talked to him about it; 
that he explained to them that a number of complaints ·had 
come to his.office; that he had sent engineers to inspect it, and 
had directed. the contractor to proceed more 
page 138 ~ promptly with the work; and that he was glad 
to tell them that, as a result of those efforts, the 
work had been speeded up and was about up to schedule, and 
that the work would be completed in time: Senator Garrett 
.and Mr. Bustard returned to Danville; a newspaper reporter 
called upon them, and, as a result- of that, a news story ap-
peared in the Register as a result of that interview. 
~1y purpose in offering that is this: Plaintiff has first in-
troduced the editorial. He has then undertaken to introduce 
this newspaper article, so as to put the newspaper editor, or 
lVIr. James, in the position of on the 15th of June saying that 
the road was slow, and on the 24th saying .it was up to sched-
ule-in other words, putting them in the position of saying 
something that they knew was not the facts. 
I think I am entitled to show the circumstances under 
which this was 'vritten. 
The Court: That they had reasonable grounds for believ-
ing that the first one was true? 
1\fr. Harris: That the first one was true; that there had 
been f:mch a change since that time, that they published the 
second story; and that therefore the second statement can't 
be taken as an admission by them-
The Court: That can be argued, but to admit that, I would 
have to admit purely hearsay, evidence, and in the very teeth 
of James vs. Haymes, as reported in the South Eastern Re-
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porter, Volume 168-N o. 2, Page 335, in which they expressly 
discard the reasonable grounds theory. 
1\{r. N. E. Clement: It appears that 1\'Ir. Janies' paper pub-
lished this editorial, and then later, on the 28th of June, 
'vhich was thirteen days later, pu~lished the article Mr. Has-
ris. JUSt r.ead there-
~Ir .'Warren : Just ten days later-it was on the 25th. 
Mr. Clement: (Continuing )-on the 25th. ·Mr. James un-
dertakes to come in here, after these two publications have 
been made. He is denying· any offense in the editorial, and 
now it appears that he is denying that-saying· that that is 
incorrect. 
1\'Ir. Harris: No, I say that is correct.. 
1\ir. Clement: I fail to see the object-
page 139 ~ The Court: The whole thing is based on hear-
say evidence and probable cause. It is just a 
question to go right up again to the Court of Appeals. 
Mr. Harris: I simply want to g·et my re~ord clear, under 
Rule 22-that I state my g-rounds to the court in advance. 
My position is that this evidence and similar evidence, also. 
is admissible and material upon the ground that the infor-
mation of. the defendant, or the defendant's agents, must al-
ways be considered in considering the reasonableness of their 
action, and whether or not there 'vas malice, and whether or 
not the comment 'vas fair and honest,-my view being this : 
that that is the holding of the Rosenbaum and 1\fason case, 
and that this evidence is adn1issible under the holding of that 
case-the defendant's idea being, sir, that, 'vhere the court 
uses the 'vord~ ''fair and honest con1ment", that I couldn't 
make an honest comment of something I didn't believe· to be 
irue; that I couldn't make an honest comment unless I not 
only believed it, but believed it with reasonable g·rounds for 
my belief; and therefore, to detern1ine the question of 
'vhether or not it ·wa~ fair and hone~t t1omment, I am entitled 
to show my reasons for believing it. · 
· The Court: Overruled. 
Mr. Harris: Exception. 
Mr. N. E. Clement: Is this objection to the introduction 
of that article, or is the objection to the explanation that 
Senator Garrett and Mr. Bustard 'vould maket Are you 
objeeting to the article being introduced 1 
The Court : He is excepting to my ruling· in not allowing 
Senator Garrett and Mr. Bustard to testify on that point. 
· The Court (To the jnry): You are instructed to disregard 
'vhat was said by Senator Garrett. You are not to consider 
that.'' 
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To the action of the court in sustaining the objection of 
the plaintiff and instructing· the jury to disregar-d the tes·-
timony .of Senator Garrett, and in refusing to permit the in-
troduction of the witness Garrett and the wit-
page 140 ~ ness Bustard, to prove the facts as stated by 
counsel, the defendant excepted. 
Teste: This 3rd .day of August, lfl33. 
J. T. CLEMENT, Judge. 
page 141 } The defendant offered the defendant, 
ROR.ER A. JAI\IES, 
as a witness in his own behalf, who testified as follows: 
Whereupon the following occurred: 
'' Q. The editorial which 'vas written and published in 
your newspaper on the 15th of June, 1930, 'vas written by 
whom?· 
''A. I\{r. ]vieacham. 
'' Q. Did you see it before it was published 7 
"A. No, sir. 
"Q. When did you first see it or know it was published' 
"A. I saw it the day it wa.s published. 
'' Q. When you read the newsp-aper! 
''A. Yes. 
'' Q. :~Vhere were you at the time the editorial was writ-
ten and set up in type·~ 
"A . .At my hon1e near Axton. 
"Q. Were you acquainted with, or did you lmo"T' the com-
plainant~ :1\'Ir. Hayn1es? - · 
"A. I never have met hin1-didn 't kno\V of him. 
"Q. llad you ever had any sort of dealings with him-
business, or social, or otherwise~ 
"A. No, sir. 
''Mr. N. E. Clen1ent: If your Honor please, I don't think 
that is relevant to tllis inquiry or the investigation of this 
.case. It matters not 'vhether he, himself, wrote the editorial, 
or whether·he was in Europe-he can't disclaim responsibility 
for it; whether or not he kne\V l\:lr. Haymes has nothing what-
ever to do with the merits of this case. 
''The ·Gourt: I suppose he is leading up to \Vhether or not 
'it was published maliciously. 
· '' ~fr. Clement: If your Honor, please, on that point, ac-
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cording to this decision here, and according to all 
page 142 ~ the decisions bearing on this question, this is not 
a case of special damag·es~the Court of Appeals 
has decided that. When it comes to a case .. of compensatory 
damages-that it is actionable per se, it is improper fpr him 
to come here and say there was no malice- -
''The Court: He may be anticipating that punitive dam-
ages might be asked for. Of eourse, the question of whether 
or not there was m·alice would not be material-that is, ac-
tionable malice-unless you were asking for punitive damages. 
I think he may proceed. 
"Q. VVhen did the tobacco market in Danville open in the 
year 1930? 
''A. October 1. 
'' Q. It is considerable amount of leaf tobacco sold in Dan-
ville? 
''A. Yes, sir. 
'' Q. Is a considerable part of it brought to Danville over 
the road in question that Mr. Haymes was working on Y 
''A. It is. 
''Q. Did you, or any n1ember of your organization, to your 
knowledge, have any sort of spite or ill-will or malice toward 
l\tir. Haymes? 
''A. Not that I know of. 
"Mr. H. T. Clement: Objootion. 
''The Court: Unless the plaintiff proposes to ask for 
punitive damages-
"Mr. H. T. Clement: We do not propose to ask for puni-
tive damages. 
''The Court: If the plaintiff does not propose to ask for 
punitive damages, it is immaterial. 
''Mr. N. E. Clement: We are trying to go as far as we 
know how by the decision of the Supreme Court, and we have 
no plan whatever to ask for punitive damages. 
''The Court: If you plan to ask for punitive damages, this 
would be proper, but if you do not, and there is no actual 
m·alice, this would be immaterial. 
page 143 ~ "~Ir. Warren: We closed our case yesterday, 
and Mr. H.arris is trying to disprove something 
we didn't mention. 
'.'The Court: The evidence will be excluded. 
"}.IIr. Harris: The defendant excepts to the ruling of the 
court. Couns·el for the defendant, with all respect to my 
friends from the other side, takes the view that malice is 
the g·ist·of any action for the recovery of any damages·, com-
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pensatory or punitive, in an action of libel; that it is only 
when the alleg-ed libel is actionable per se that there ~eed 
be no proof of malice; that under the decision of the Su-
preme Court of Virginia in this particular case, it is expressly 
held that this editorial is not libelous per se, but is libelous 
only if with malice, or if it, itself, is such as that malice may 
be inferred from it. The defendant therefore takes the 
view that the evidence is material and admissible for the pur-
pose of showing lack of mali-ce, even though no punitive dam-
age~. are claimed. 
"Second, that whether that position is sound or not, it is 
always competent for a defendant to show, in mi~igation of 
damages compensatory that a publication was in good faith 
and without malice. 
''The Court: I think you are right on that point-in miti-
gation of damages. 
''Mr. H. T. Clement: We withdraw our objections as to 
mitigation of damages. 
''Mr. !farris: · Your Honor admits it for the purpose of 
mitigation of damag·es 1 
' ' The Court : Yes, sir. 
''Mr. Harris : L·et the record show my exception to the 
limitation your IIonor has put, on the grounds as stated. 
''The Court: It hadn't occurred to me, but I think you are 
right on that point-in n1itigation of damages." 
page 144 } . ·And to the action of the court in limiting the 
said testimony solely on the point of mitigation 
of damages, the defendant, by counsel, ex-cepted. 
Teste: This 3rd day of August, 1933. 
J. T. CLEMENT, Judge. 
page 145 } The defendant offered as a witness in his behalf, 
W. S. MEACHAM, 
:who testified as follows, and the following occurred: 
"Q. No,v, ~Ir. 1\'Ieacham, tell us the circumstances sur-
rounding the writing of this editorial-how you came to 
write it, and how you got the information on which you wrote 
it. 
''A. We had received a number of complaints about the 
work on the Chatham road, and several people had told me 
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that Mr. Haymes had told them that he would not complete 
the-road-
"Mr. N. E. Clement: Objection. 
''The: Court: Objection . sustained. Ile can't come in 
here and tell what somebody else said. 
''Mr. Harris : Did your Honor understand that he said they 
ha:d received numerous complaints, and that-
".The Court: Yes, sir. 
"llr. Harris: Perhaps it would be better. so that I might 
understand e~actly ~ur Honor's view on it, that the jury re-
tire, and I ask the other questions, so that your Honor can 
pass on it. 
''Jury Retires. 
"~Ir. Harris: If your Honor please, I understand we'had 
gotten to this point-that 1\-fr. lVIeacham testified, or was pre-
pared to testify, that there had come to him a number of com-
plaints, particularly from people who had advised him that 
Mr. Haymes had stated to them that he did not expect to 
complete the road certainly until October 1. I wanted to ask 
the witness if he made an investigation of those complaints, 
and if so, with whom he communicated. I will expect him to 
answer that he called 1\L S. De-Huff, Resident Engineer of 
the State Highway Department, who had charg·e of this work; 
that DeHuff advised him .that the contract called for Mr. 
Haymes to complete the \Vork by September 1; that ~{r. 
Haymes was- slo'v in the work; that it was impossible to say. 
when it would be completed; and that the editorial \Vas writ-
ten in good faith, based upon that inf'ormation obtained fron1 
these parties, as c01ning from 1\{r. Haymes, and 
page 146 ~ lVIr. DeHuff. 
''The Court: That is perfectly proper accord-
ing to your theory and I would like for that to go into the 
record, but. 'if the facts upon 'vhich the comment or criticisn1 
sought to be excused do not. exist, the foundation fails'. And 
. that is the very thing I ruled out yesterday. He is not al-
lowed, un~er the decision in this case, to rely upon informa-
tion given him by other people, 'vhich is purely hearsay,-
assutne that that is true, and write ·an e_ditorial. You can 
call DeHuff and sho\\r that the foundation exists, or you can 
call any of these people he talked to, but you can't let hini 
testify about what these -people told him. 
''1vfr. Harris: I can't show the inforn1ation that came to 
this editorial writer, and the i~ormation upon which he 
based that editorial Y 
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"The Court: That is right. 
"Mr. Harris: I offer that evidence, and except to the rul-
ing of the court upon the ground that information which came 
to him which reasonably convinced him that the facts did 
·exist, is admissible and n1aterial for the purpose of showing 
the lack of any malice, and also for the purpose of showing 
that there eould be no recovery unless the publication was 
made through malice, actual or implied, whether the facts 
from which it 'vas based were true or not,-that being, as I 
understand it, the holding in various cases, particularly 
Vaughan vs. Lytton. -
''Second, I think the evidence is material for the jury to 
consider in arriving at their decision as to 'vhether or not 
the editorial, as written, exceeded the limits of fair and hon-
est criticism, it being the defendant's view that the phrase 
'fair and honest criticism', as used by Judge Hudgins, con-
tenlplates that the writer of the editorial should have reason-
ably believed, upon re-asonable grounds, the truth of the 
statements made, and if he did so believe them, upon reason-
able gTounds, that then, as to this phase of the case, the truth 
or falsity is immaterial. 
''The Court: ·Very 'veil. I am glad that you 
page 147 ~ put that in the record that way, but Judge Hudg-
ins didn't say that." 
To the action of the court in refusing to permit the witness 
to testify to the facts as stated by counsel, the defendant ex-
cepted. 
Teste: This 3rd day of August, 1933. 
J. T. CLE~IENT, Judge. 
page 148 } CERTIFICATE OF EXCEPTION #7. 
The jury l1aving returned a verdict against the defend-
ant, in favor ·of ti1e plaintiff, for the sum of $5,000.00, the de-
fendant moved the court to set verdict aside, upon the ground 
that the srune was contrary to the la'v and the evidence; that 
hnproper instructions had been given and proper instructions 
refused; that improper evidence had been admitted over the 
objection and exception of the defendant, and that the de-
fendant had not been pcnnit.ted to introduce proper and rele-
vant evidence. 
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And the defendant moved the court to set said verdict 
aside and ent-er judgmont for the defendant, or that he grant 
to said defendant a new trial. The court overruled said 
motion, to which action of the court defendant, by counsel, 
excepted. 
Teste : This 3rd day of August, 1933. 
J. T. CLE~fE·NT, Judge. 
pag·e 149 r To Messrs. Clement and Clement and C. R. War-
ren: 
Please take notice that on Tuesday, the 25th of July, 1933, 
we will subn¥t to the Honorable J. T. Clement, Judge of the 
Circuit Court of Pittsylvania County, ~Virginia, at his office 
at Chatham, Virginia, bills ·of exceptions in the case of C. H. 
Haymes vs. R. A. James, Jr., pending in the Circuit Court 
.of Pittsylvania County, Virginia, and · 
That_ on the 26th of July, 1933, we will apply to the Clerk 
of the Circuit Court of Pittsylvania County, Virginia, for a 
copy of the record in said cause, so that same may be pre-
sented along with our. petition for a writ of error to the 
Supreme Court of Appeals of N'irginia. 
Respectfully yours, 
HARRIS, HAR.VEY & BROWN, 
Counsel for R. A. James, Jr. 
Legal and timely service of the above notice accepted this 
24 day of July, 1933. 
N. E. CLEMENT, 
C. R. WARREN, 
HENRY CLEMENT, 
Counsel for C. H. Haymes. 
1933 August 30th Filed in the Clerk's Office. 
S. S. HURT, Clerk. 
Copies Test: 
S. S. HURT, 
Clerk of Pittsylvania County, Virginia. 
30 August, 1933. 
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page 150 ~ The following are copies of all orders and pro-
ceedings had. in the cause of Charles .H. Haymes 
against R. A. James, Jr., in the Circuit Court for the- County 
of Pittsylvania, Virginia, since the decision of .the Supreme 
Court of Appeals of Virginia made in said cause. 
Virginia: , 
At a Circuit Court for the County of Pittsylvania, contin-
ued and held on Friday the 26th day of May, in the year of 
our Lord one thousand nine hundred ,and thirty-three.· 
This day came the defendant by his attorney, and it appear-
ing by affidavit of the said defendant that certain writ-
ings, to-wit: Certain documents consisting of the. complete 
files, contracts, and reports of the engineers showing. prog-
ress of work, letters to and from C. H. Haymes Contracting 
Company, C. S. Mullen, and others, regarding two state road 
projects on Route. 14, in the County of Pittsylvania, S.outh of 
Chatham, in the years 1929 and 1930, being projects Nos . 
. . . . and 5570, and particularly, and not meaning to limit 
thereby the documents desired to be produced, the follow-
ing: A letter dated Jan. 10, 1930, from C. G. Holland, of 
Danville, Virginia, to H. G. Shirley, State Highway Com-
missioner, A letter from G. T. Lemon, Engineer, dated June 
27, 1930, A certain contract between the State Highway De-
partment and C. H. Haymes Contrl).cting Company, dated 
J nne 28, 1929; A report of the District Engineer showing the 
progress of the work on certain projects on Route No. 14; 
·A certain report dated July 31, 1930, And each and every re-
port of the District, and or Resident Engineer, showing the 
progress of the 'vork of C. W. llaymes on said two projects 
during the years 1929 and 1930 on Route 14, a short distance 
south of Chatham, Virginia, and particularly all of the re-
ports found in said files of J. D. Fauntleroy, Federal Inspec-
tor, showing the prog-ress of the work on the said projects, 
and particularly a certain letter signed "C. H. Haymes", di-
, rected to Department of High,vays, Danville, Virginia, dated 
June 27, 19RO. referring to Route No. 14, Project No. 5570: A 
certain c9nb·act for the second project, being project No. 5570, 
which contains a special. provision with refer-
page 151} ence to the liability of the contractor for complet-
in~: the work on time; Certain letters from H. G . 
.Shirley, Commisf:doner, to C. H. Haymes, advising that the 
. Commission had entered an order requiring the payment of 
$410.00 liquidated damages for delay of the first project, and 
_minutes of a meeting of the Commission in that regard; A 
letter from C. S. ~Iullen2 Chief Engineer, with reference to 
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whether or not said liquidated damages· should be collooted, 
and All of the files with reference to both of said projects on 
said Route 12, are in the poss·ession of C. S. Mullen, who is 
not a. party to the matter here in controversy, and that said 
'vriting is material and proper to. be produced before this 
court; it is thereupon ordered that the clerk of this court do 
issue ·a subpoena d~uccs tecurn to compel the said C. S. Mul-
len to produce said writings before this· court at the court-
room thereof, on the·1st day of June, 1933, at 9:30 o'clock 
A.M. 
Virginia: 
At a Circuit Court for the County of Pittsylvania, con-
tinued and held on Thursday the 1st day of June, in the year 
of .our Lord, one thousand nine hundred and thirty-three. 
This day came as well the plaintiff by his attorneys and the 
defendant by his attorney, and the defendant pleaded not 
guilty to the trespass in the nqtice filed, and thereupon came 
a jury to-wit: J. E. :htlcNealy, C. R. Gilbert, Bernard H. 
Sours, W. H. Wilson, Jr., A. H. Riddle, B. C. Dodson and 
J. A. Vernon, who being formed according to law and sworn 
to try the issue joined, and not having· fully heard the evi-
dence were adjourned until tomorro'v morning at 9:30 
o'clock. 
Virginia: 
At a Circuit Court for the County of Pittsylvania, continued 
and held on Friday the 2nd day of June, in the year of our 
·Lord, ·one thousand nine hundred and thirty-three. 
This day came again the parties by their attorneys and· the 
jury sworn on yesterday appeared in court according to· their 
adj9urnment, and proceeded to bear the evidence, and not 
having f1.1lly heard the same """ere adjourned until 
page 152 ~ tomorrow morning at 9 :30 o'clock. 
Virginia: 
At a Circuit Oourt for the County of Pit.tsylvania, con-
tinued a.nd held on Saturday the 3rd day of June, in the year 
·of our Lord, one thousand nine hundred and thirty-three. 
This day came again the parties by their attorneys and the 
j-ury sworn on Thursday ag·ain appeared in court according to 
their adjournment on yesterday, and having fully heard the 
evidence, instructions of Court and argument of counsel, upon 
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th-eir oath do say. "We the jury find for the plaintiff and 
assess his damages at $5,000.00.'' 
Whereupon the defendant by counsel moved the Court to 
set aside the verdict of the jury on the following grounds: 
First: 'Because of contrary to the law and evidence. Sec-
ond: Because of the giving of improper instructions for the 
plaintiff over the objection of the defendant. Third: Refusal 
to ·give proper instructions offered by the defendant. . Fourth: 
Because of the admisRion of improper testimony offered by 
the plaintiff over the objection of the defendant. Fifth: Re-
fusal to admit proper testimony offered by th~ defendant. 
Sixth: Becaus.e the verdict awarding $5,000.00 damages was 
excessive. Which motion the Court overruled, to which the 
defendant excepted. 
Therefore it is considered by the Court that the plaintiff 
recover from the defendant th-e sum of $5,000.00 with interest 
from this date, the amount by. the jurors in their verdict as-
certained, and his costs by him in this behalf expended. And 
the defendant by counsel indicating to the Court his desire to 
apply to the Supreme Court of Appeals for a writ of error 
to said judgment, it is ordered that this judgment be sus-
pended for the )_)eriod of ninety. days, provided the defend-
ant gives a bond in the penalty of $5,200.00 within ten days, 
with security approved by the Clerk of this Court and con-
ditioned according to la,v. 
})age 153 }- Virginia.: 
In the Circuit Court of Pittsylvania County. 
C. H. Hayn1es 
vs. 
R. l\.. ,James, Jr. 
It is hereby ordered that the attached bill~ of exceptions 
Nos. 1 to 7, both inclusive, be filed and made a part of the 
record in this action. It being hereby certified that same 'vere 
tendered to the judge of this court on the 24th day of July, 
1933, and that it then appeared in writing that the attorneys 
for the plaintiff, C. I-I. I-Iayn1es, had reasonable notice of the 
time and place at 'vhich said bills of exceptions were to be ten-
dered, and thereafter, on the 3d day of Aug·ust, 1933, said 
bills of exceptions, as provided by section 6~52 of the Code 
of Virginia, were dnly Rig-ned, and that same remained in pos. 
session and custody of the judge of this court until the 30t1J 
134 Supreme Court of Appeals of Virginia. 
day of August, 1933, when same were delivered to the Clerk 
of the Circuit Court of Pittsylvania County, Virginia, in 
which said action is pending. The delay in so delivering the 
said certificates of exceptions being due to the unavoidable 
absen~e and illness of the judge of this court. 
The. Clerk of the Circuit Court of Pittsylvania County will 
enter this order in vacation this 30th day of August, 1933. 
J. T. CLEMENT, Judge. 
page 154 ~ State of Virginia, 
" Pittsylvania County, to-wit: 
I, S. S. Hurt, Clerk of the Circuit Court of Pittsylvania 
County, Virginia, do hereby certify that the foregoing is a 
true copy of the record in the action at law of C. H. Haymes 
vs. R. A. James, Jr., lately pending in the Circuit Court of 
Pittsylvania County, :Virginia. 
, In Testimony Whereof I have hereunto set my hand this 
1st day of September, 1933. 
s~ S. HURT, 
Clerk Circuit Court of Pittsylvania County, Virginih.. 
Fee for copy of record: $15.75. 
Copy-Teste: 
M. B. WATTS, C. C. 
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